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FEDERAL  CONSISTENCY  WITH  APPROVED 
COASTAL  MANAGEMENT  PROGRAMS 

Proposed  Policies  and  Procedures 

AGENCY:  Naticmal  Oceanic  and  At¬ 
mospheric  Administration  (NOAA) ,  De¬ 
partment  of  Commerce. 

ACTION:  Proposed  rule. 

SUMMARY :  These  proposed  regulations 
provide  coastal  States,  Federal  agencies 
and  other  affected  parties  with  policies 
and  procedures  for  the  implementation 
of  the  Federal  consistency  provisions  of 
the  Coastal  Zone  Iifanagement  Act  of 
1972,  as  amended. 

DATE:  Deadline  for  submission  (ff 
written  comments:  October  28, 1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Michael  E.  Shapiro,  Acting  Chief,  Na¬ 
tional  Policy  Development  Branch, 
Federal  Programs  Division,  Office  of 
Coastal  Zone  Management,  3300 
Whitehaven  Street,  Washington,  D.C. 
20235  (202-634-1249). 

SUPPLEMENTARY  INFORMATION: 

I.  Explanatory  State 

The  National  Oceanic  and  Atmos¬ 
pheric  Administration  (NOAA)  is  reis¬ 
suing  today,  in  proposed  form,  regula¬ 
tions  to  implement  the  Federal  con¬ 
sistency  provisions  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(16  U.S.C.  1451  et  seq.),  hereafter  re¬ 
ferred  to  as  the  “Act.”  Proposed  regula¬ 
tions  for  subsections  307(c)  through  (h) 
of  the  Act  were  originally  published  in 
the  Federal  Register  on  September  28, 
1976  (41  FR  42879).  The  introductory 
material  within  that  draft  discussed  the 
need  for  adc^tion  of  these  regulations 
and  in  the  intended  effects  of  NOAA’s 
proposed  action.  The  reader  is  referred 
to  that  draft  for  backgroimd  informa¬ 
tion. 

Numerous  comments  were  received  on 
NOAA’s  proposed  Federal  consistency 
regulations.  All  comments  were  given 
full  consideration,  and  while  some  rec¬ 
ommendations  were  adopted  in  their  en¬ 
tirety  or  in  modified  form,  others  were 
rejected  as  being  inappropriate  or  legally 
impermissible.  NOAA  would  like  to  take 
this  opportunity  to  express  its  gratitude 
to  each  government  agency,  organiza¬ 
tion.  and  individual  that  submitted 
comments. 

Extensive  changes  were  made  in  the 
regulations  in  response  to  the  comments. 
NOAA  has  determined  that  the  signifi¬ 
cant  modifications  to  the  original  draft 
warrant  reissuance  of  the  regulations  in 
proposed  form.  This  will  provide  the 
public  with  an  additional  opportunity  to 
review  and  comment  on  the  regulations 
prior  to  their  issuance  in  final  form. 
Numerous  minor  changes  were  made  and 
will  not  be  discussed.  The  discussion  be¬ 


low  addresses  major  commoits  and  the 
changes  made  In  the  regulations  in  re¬ 
sponse  to  such  comments. 

n.  Discussion  or  Major  Comments  anb 
NOAA  Responses 

General  Comments.  A  number  of  com¬ 
mentators  urged  NOAA  to  consult  with 
other  Federal  agencies  to  assure  that, 
in  the  event  those  agencies  issued  regu¬ 
lations  related  to  the  Federal  consistency 
provisions  of  the  Act,  all  regulatlcms 
were  uniform  in  nature  and  adhered  to 
the  requirements  of  the  Act  and  to 
NOAA’s  regulations.  A  few  commenta¬ 
tors  urged  NOAA  to  retract  its  regula¬ 
tions  and  to  permit  States  and  other  in¬ 
terested  parties  to  rely  upon  the  indi¬ 
vidual  efforts  of  other  Federal  agencies 
to  issue  regulations  implementing  the 
consistency  requirements  of  the  Act.  The 
latter  recommendaticm  was  rejected  be¬ 
cause,  in  the  absence  of  NOAA  guidance, 
the  issuance  of  numerous  sets  of  inde¬ 
pendently  developed  consistency  regula¬ 
tions  can  lead  to  confusion,  unnecessary 
duplication  of  effort,  lack  of  uniformity, 
and,  in  some  instances,  inadvertent  faU- 
ure  to  comply  fully  with  the  require¬ 
ments  of  the  Act.  Responsibility  for  ad¬ 
ministering  the  Act  is  assigned  to  the 
Secretary  of  Commerce  and,  througdi 
delegation,  to  NOAA.  In  order  to  assure 
uniform  imderstanding  of  an  adherence 
to  the  consistency  requirements  of  the 
Act  by  all  Federal  agencies  and  other 
parties  subject  to  such  requirements, 
NOAA  has  determined  it  necessary  to 
issue  these  regulations.  While  strongly 
commending  the  efforts  of  other  Federal 
agencies  to  issue  regulations  integrating 
their  responsibilities  with  the  require¬ 
ments  of  the  Act.  NOAA  requests  other 
agencies  to  postpone  issuance  of  pro¬ 
posed  or  final  relations  related  to  the 
consistency  provisions  of  the  Act  until 
these  regulations  are  issued  in  final 
form,  except  in  Instances  where  NOAA 
waives  the  request. 

Many  commentators  requested  that 
the  regulations  include  commentary  and 
other  clarification.  Many  sections  of  the 
regulations  are  now  followed  by  com¬ 
ments.  and  this  preamble  contains  ex¬ 
amples  and  additional  specific  guidance. 

Many  commentators  criticized  the 
regulations  for  heing  too  detailed,  in¬ 
dexible,  administratively  burdensome 
and  likely  to  cause  unnecessary  delay  in 
the  administration  of  Federal  programs. 
The  regulaticxis  have  been  simplified 
and  restructured  to  minimize  these  ef¬ 
fects  whenever  appropriate. 

A  number  of  commentators  requested 
broader  public  notice  and  public  partici¬ 
pation  opportunities.  The  regulations 
now  provide  additional  public  notice  and 
public  participation  requirements  at 
several  critical  points. 

A  number  of  commentators  pointed 
out  that  the  regulations  failed  to  discuss 
instances  where  more  than  one  Federal 
agency  would  be  undertaking  an  activity, 
or  instances  where  more  than  one  State 
would  be  affected.  In  response,  we  note 
that  the  consistency  requirements  of  the 
Act  apply  in  both  these  instances:  each 


participating  Federal  agency  must  com- 
idy  with  the  requirements  of  the  Act 
(9  930.41),  and  each  affected  cocustal 
State  with  an  ai^roved  management 
program  is  entitled  to  participate  in  the 
review  of  Federal  actions  (9  930.59)). 

A  number  of  reviewers  urged  that  Fed¬ 
eral  activities,  licenses,  permits  and  as¬ 
sistance  should  be  subject  to  State 
agency  review  only  if  such  actions 
“caused  substantial  and  unacceptable 
adverse  impacts  on  the  coastal  zone,” 
“seriously  threatened  the  quality  of 
coastal  zone  resources,”  etc.  Commoita- 
tors  argued  that  without  some  limitation 
on  the  ability  of  States  to  review  activi¬ 
ties,  numerous  inconsequential  Federal 
actions  would  be  delayed.  Other  review¬ 
ers  pointed  out  that  the  imposition  of 
qualifying  requirements  on  the  right  of 
coastal  States  to  review  Federal  actions 
could  lead  to  numerous  disputes  over 
whether  such  actions  were  “substantial 
and  adverse,”  “seriously  threatening,” 
etc.,  before  State  agency  review  would 
ever  begin.  The  Act  permits  State  review 
of  (!)  Federal  activities  “directly  affect¬ 
ing”  the  coastal  zmie,  and  (ii)  Federal  li¬ 
cense,  permit  and  assistance  activities 
“affecting”  the  coastal  zone.  These  terms 
have  been  construed  broadly  (§§  930.32, 

930.53,  930.73,  930.93).  The  appropriate 
time  for  determining  whether  Federal  ac- 
ti<ms  will,  in  fact,  cause  “unacceptable 
adverse”  effects  on  the  coastal  zone  is 
during  State  agency  review  when  the  ac¬ 
tion  is  measured  against  the  require¬ 
ments  of  the  management  program.  We 
note  also  that  the  regulations  direct 
State  agencies  to  list  Federal  actions 
which  they  wish  to  review  (§9  930.35, 

930.54,  930.75)  and,  thus  far.  State  pro¬ 
gram  submissions  Indicate  that  States 
are  selectively  choosing  to  review  only 
significant  actions.  In  addition,  the  reg¬ 
ulations  provide  an  opportunity  for 
States  to  issue  “general  concm-rences”  to 
avoid  repeated  review  for  minor  Feder¬ 
ally  per^tted  activities  which  cumula¬ 
tively  cause  substantial  adverse  effects 
on 'coastal  resources  (9  930.67).  Rather 
thsm  limiting  the  ability  of  States  to  re¬ 
view  Federal  actions,  the  regulations 
adopt  a  process  favoring  State  agency 
discretion  to  select  significant  activities 
subject  to  review  (under  NOAA  supervi¬ 
sion),  with  this  discretion  exercised  in 
conjunction  with  cooperative  efforts 
among  State  and  Federal  agencies  and 
affected  parties  to  facilitate  expeditious 
review  of  selected  activities. 

In  the  September  draft,  NOAA  re¬ 
quested  comments  on  whether  a  State 
could  incorporate  into  its  coastal  man¬ 
agement  program  water  and  air  quality 
standards  more  stringent  than  those  es¬ 
tablished  by  the  Environmental  Protec¬ 
tion  Agency  (EPA)  under  the  Federal 
Water  Pollution  Control  Act,  as  amended 
(PWPCA),  and  the  Clean  Air  Act,  as 
amended  (CAA) ,  In  response,  a  few  com¬ 
mentators  argued  against  such  inclusion 
while  many  others,  including  the  EPA. 
argued  that  neither  the  Act,  the  FWPCA, 
nor  the  CAA  limited  the  right  of  a  State 
to  establish  water  and  air  quality  stand¬ 
ards  more  stringent  than  those  estab¬ 
lished  by  the  EPA.  NOAA  has  accepted 
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EPA's  comments  and  references  to  this 
position  will  be  made  In  NOAA’s  revi¬ 
sions  to  the  regulations  In  15  CFR  Part 
923  dealing  with  management  program 
air  and  water  pollution  control  require¬ 
ments. 

SUBPART  A — OBJECTIVES 

Subpart  A  has  be«i  significantly  modi¬ 
fied  and  now  deals  exclusively  with  the 
general  “Objectives”  of  these  regulations. 
The  originally  proposed  sections  In  Sub- 
part  A  covering  “Definitions,”  “Require¬ 
ments,”  “Authority,”  and  “Purpose”  have 
been  either  deleted  to  avoid  repetition  or 
set  out  in  appropriate  subparts  of  the 
regulations.  The  purpose  of  this  restruc¬ 
turing  is  to  simplify  the  regulations. 

SUBPART  B — GENERAL  DEFINITIONS 

Many  of  the  earlier  proposed  defini¬ 
tions,  and  some  new  definitions,  are  now 
included  within  subparts  where  those 
terms  have  specific  relevance.  The  sub- 
part  on  “General  Definitions”  Includes 
an  index  for  these  terms  as  well  as  defi¬ 
nitions  for  terms  which  have  general  ap¬ 
plication. 

In  response  to  a  number  of  comments, 
the  term  “OMB”  (Office  of  Mwiagement 
and  Budget)  has  been  replaced  with  the 
term  "Executive  Office  of  the  President” 
to  permit  the  Executive  Office  greater 
flexibility  In  desl^atlng  the  entity  with¬ 
in  that  Office  which  will  participate  with 
the  Secretary  in  sedcing  to  mediate  seri¬ 
ous  disagreements  which  arise  between 
a  Federal  and  State  agency  (§  930.14). 

Some  reviewers  urged  that  the  term 
“State  agency”  be  defined  to  minimize 
the  potential  burden  on  Federal  agencies 
and  applicants  for  securing  the  views  of 
State  and  local  government  agencies  re¬ 
garding  the  consistency  of  a  proposed 
activity.  Others  argued  that  the  regula¬ 
tions  should  be  sufficiently  flexible  to 
allow  State,  regional  or  local  units  of 
government  to  be  delegated  authority 
In  the  management  program  to  review 
the  consistency  of  Federal  activities.  In 
response  to  these  comments  NOAA  has 
provided  for  the  delegation  of  consisten¬ 
cy  review  responsibility  to  State,  regional 
or  local  agencies  subject  to  the  qualifica¬ 
tion  that  the  management  program  may 
not  require  submission  of  consistency 
Information  to  more  than  one  designated 
agency.  The  single  reviewing  agency,  and 
not  the  Federal  agency  or  applicant,  will 
be  responsible  for  soliciting  comments 
from  other  Interested  agencies.  In  addi¬ 
tion.  only  the  single  reviewing  agency 
is  authorized  to  declare  a  disagreement 
with  a  Federal  agency  or  to  object  to 
the  consistency  of  a  Federal  license,  per¬ 
mit  or  assistance  application.  The  regu¬ 
lations  also  point  out  that  this  qualifi¬ 


cation  does  not  remove  a  party’s  respon¬ 
sibility  for  following  proc^ures  to  secure 
State  and  local  government  permits  when 
required  in  addition  to  a  Federal  permit 
(§  930.18tc) ).  In  order  to  avoid  con¬ 
flict  of  interest'isituatlons  following  del¬ 
egation  of  consistency  review  responsi¬ 
bility  to  State,  regional  or  local  govern¬ 
ment  agencies,  the  regulations  also  pro¬ 
vide  that  the  State  agency  designated 
pursuant  to  Section *306(0)  (5)  of  the  Act 
is  responsible  for  reviewing  the  consist¬ 
ency  of  applications  for  P^deral  licenses, 
pcimits  and  assistance  submitted  by 
agencies  that  have  received  delegation 
authority  ( §  930.18(d) ) . 

A  number  of  reviewers  expressed  con¬ 
cern  that  management  programs  may 
lack  sufficient  guidelines  and  criteria  to 
use  as  a  basis  for  making  consistency 
determinations.  Some  reviewers  urged 
that  the  definition  of  “management  pro¬ 
gram”  require  that  each  program  incor¬ 
porate  specific  criteria  to  review  Federal 
actions  subject  to  State  agency  consist¬ 
ency  review.  No  changes  were  made  in 
response  to  these  comments.  NOAA’s 
regulations  regarding  State  qualifications 
for  receiving  administrative  grants  under 
section  306  of  the  Act  (15  CFR  Part  923) 
set  forth  the  required  elements  which 
must  be  included  within  a  management 
program.  State  agency  consistency  re¬ 
view  is  to  be  measured  against  these  ele¬ 
ments — such  as  requirements  related  to 
permissible  land  and  water  uses,  areas  of 
particular  concern,  wetland  and  flood- 
plain  protection,  facility  siting,  preven¬ 
tion  of  shoreline  erosion,  beach  access, 
air  and  water  poUution  control,  etc.  How¬ 
ever,  we  note  the  following:  The  con¬ 
sistency  obligations  imposed  by  the  Act 
are  only  as  effective  as  the  management 
program.  Therefore,  to  the  extent  a  Fed¬ 
eral  action  relates  to  coastal  Issues  which 
are  not  addressed  by  the  requirements 
of  the  management  program,  the  State 
agency  will  not  have  a  basis  for  concur¬ 
ring  with  or  objecting  to  the  consistency 
of  the  proposed  Federal  action  (§  930.40 
(b) (6)). 

A  number  of  reviewers  objected  to  an 
earlier  proposal  directing  each  Federal 
agency,  in  consultation  with  States,  to 
develop  specific  guidelines  for  assessing 
the  consistency  of  their  activities.  The 
reviewers  argued  that  this  process  could 
lead  to  Federal  agency  development  of 
review  standards  at  variance  with  the  re¬ 
quirements  of  the  management  program. 
In  response  to  these  comments,  the  ear¬ 
lier  proposal  has  been  deleted.  The  basis 
for  making  a  consistency  determination 
Is  the  management  program  (§930.19). 
Federal  agencies  are  encouraged  to  seek 
State  agency  assistance  in  Identifying  the 


relevant  majiagement  program  require¬ 
ments  during  their  consistency  assess¬ 
ments  (§  930.37). 

Many  reviewers  requested  further  cer¬ 
tification  on  the  issue  of  excluded  Fed¬ 
eral  lands.  On  August  10,  1976,  the  U.S. 
Department  of  Justice  rendered  an  opin¬ 
ion  concluding  that  aU  Federal  lands 
were  excluded  from  the  coastal  zone  as 
a  result  of  section  304(1)  of  the  Act. 
NOAA  interpreted  this  opinion  as  being 
limited  to  F^eral  lands  owned  by  the 
United  States,  while  other  Federal  agen¬ 
cies  argued  that  the  exclusion  covered 
all  lands  owned,  leased  or  otherwise  used 
by  the  Federal  Government.  During  Fed¬ 
eral  interagency  review  of  these  regula¬ 
tions  the  issue  was  resubmitted  to  the 
Justice  Department  and  NOAA  was  in- 
fonnally  advised  that  the  exclusion  was 
to  be  applied  broadly  to  cover  all  lands 
used  by  the  Federal  Government.  Ac¬ 
cordingly,  the  definition  of  the  term 
“coastal  zone”  now  points  out  that  all 
lands  owned,  leased  or  otherwise  used 
by  the  United  States  are  excluded  from 
the  coastal  zone.  However,  the  definition 
also  notes  that  (i)  Federal  land  actions 
causing  significant  offsite  effects  on 
coastal  zone  resources  are  subject  to  the 
Federal  consistency  requirements  of  this 
Part,  and  (ii)  in  exduffing  Federal  lands 
from  the  coastal  zone  for  the  purposes 
of  tlie  Coastal  Zone  Management  Act, 
a  State  does  not  relinquish  or  in  any  way 
impair  its  rights  or  authority  over  Fed¬ 
eral  lands  that  exist  outside  of  the  con¬ 
text  of  the  coastal  management  program 
(§  930.20). 

Restructuring  the  Consistency  Re¬ 
quirements.  In  the  September  draft. 
Subpart  B  included  consolidated  proce¬ 
dures  for  reviewing  (i)  direct  Federal 
activities  Including  development  proj¬ 
ects,  (ii)  Federal  license  and  permit  ac¬ 
tivities  including  those  on  the  outer 
Continental  Shelf,  and  (iii)  Federal  as¬ 
sistance  to  State  and  local  governments. 
To  simplify  the  regulations,  each  major 
type  of  Federal  action  is  now  covered 
by  a  separate  subpart.  The  matrix  dia¬ 
gram  below  portrays  the  distinctions 
among  the  various  Federal  actions  sub¬ 
ject  to  the  consistency  requirements  of 
the  Act,  and  highlights  major  proce¬ 
dural  and  substantive  differences.  The 
matrix  also  points  out  the  distinction 
between  use  of  the  virfrmtary  Secretarial 
mediation  process  following  a  serious 
disagreement  between  a  Federal  and 
State  agency  concerning  the  consistency 
of  a  Federal  activity,  and  use  of  the 
Secretarial  appellate  review  process  fol¬ 
lowing  a  State  agency  consistency  objec¬ 
tion  to  a  proposed  Federally  licen.sed, 
permitted  or  assisted  activity. 
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The  remaining  material  in  the  pre¬ 
amble  dlsctissee  specific  comments  as 
they  relate  to  the  newly  proposed  sub¬ 
parts. 

SUBPART  C — CONSISTENCY  FOR  FEDERAL 
ACTIVITIES 

A  nmnber  of  ccwnmentators  recom¬ 
mended  that  the  terms  “Federal  activ¬ 
ity”  and  “Federal  development  project” 
be  defined  in  a  simpler  form.  In  re¬ 
sponse,  Subpart  C  has  a  modified  defini¬ 
tion  of  the  term  “Federal  activity”  which 
includes  examples  (§  930.31).  The  ex¬ 
amples  highlight  the  fact  that  the  term 
“Federal  activity”  encompasses  aU  Fed¬ 
eral  actions,  including  development 
projects,  which  are  not  subject  to  the 
consistency  provisions  of  Section  307(c) 
(3)  (Subpart  D  and  E — Federal  license 
or  permit  activities),  or  Section  307(d) 
(Subpart  F — Federal  assistance  to  State 
and  local  governments) . 

In  response  to  comments  requesting 
additional  clarification,  the  term  “di¬ 
rectly  affecting  the  coastal  zone”  has 
been  defined  (§  930.32).  The  impoi*tance 
of  this  term  is  that  only  Federal  activ¬ 
ities  “directly  affecting  the  coastal  zone” 
need  be  consistent  to  the  maximum  ex¬ 
tent  practicable  with  approved  manage¬ 
ment  programs.  A  precise  definition  for 
this  term  is  impossible  to  develop.  The 
l^islative  history  of  the  Act  does  not 
express  Congressional  intent  regarding 
the  terms’  interpretation.  However,  an 
analogy  does  exist.  In  its  discussion  of 
the  coastal  zone  boundary  determina¬ 
tion,  Congress  expressed  the  intent  to 
include  shorelands  the  use  of  which  have 
a  “direct  impact”  on  coastal  waters.  In 
construing  this  term.  Congress  indi¬ 
cated  that  “(t)he  phrase  ‘direct  impact’ 
is  intended  to  cover  only  those  impacts 
of  a  significant  nature.”  (Emphasis 
added) .  In  addition,  it  is  helpful  to  ex¬ 
amine  the  origin  of  the  Federal  cMisis- 
tency  provisions.  The  provisions  first 
appeared  as  part  of  proposed  national 
land  use  planning  legislation  which  pro¬ 
vided  that  “Federal  projects  and  activ¬ 
ities  significantly  affecting  land  use  shall 
be  CMisistent  with  State  land  use  pro¬ 
grams.”  (Emphasis  added) . 

In  light  of  the  above,  NOAA  proposes 
to  define  the  term  “directly  affecting  the 
cosatal  zone”  in  terms  of  the  significance 
of  the  effects  upon  coastal  resources.  In 
this  regard,  we  have  followed  the  ex¬ 
ample  provided  within  the  Coimcil  cm 
Environmental  Quality’s  guidelines  (40 
CFR  Part  1500)  which  deal  with  a  simi¬ 
lar  provision  under  the  National  En¬ 
vironmental  Policy  Act  (NEPA)  (i.e., 
major  Federal  actions  “significantly  af¬ 
fecting”  the  quality  of  the  human  en¬ 
vironment).  The  guildelines  point  out 
that  significant  effects  include  primary, 
secondary  and  cumulative  impacts,  and 
actions  which  may  have  both  beneficial 
and  detrimental  effects,  even  if  on  bal¬ 
ance  the  agency  believes  that  the  effect 
will  be  beneficial.  While  we  emphasize  the 
similarity  between  these  two  require¬ 
ments,  it  is  also  important  to  note  the 
differences.  For  example,  under  the 
Coastal  Zone  Management  Act  the  Fed¬ 
eral  activity  need  not  be  “major”  in 
scope.  It  is  sufficient  that  its  effects  are 


significant  in  terms  ot  changes  In  sr 
limitations  cm  the  use  of  coastal  zone  re¬ 
sources. 

In  response  to  comments,  the  terms 
“affecting  land  or  water  uses  in  the 
coastal  z<me”  (Section  307(c)(3)(A)), 
“affecting  any  land  use  or  water  use  in 
the  coastal  zcme”  (Section  307(c)(3) 
(B)),  and  “affecting  the  coastal  zone” 
(Section  307(d))  have  also  been  defined, 
aU  under  the  general  heading  of  “affect¬ 
ing  the  coastal  zone”  (§§  930.53,  930.73, 
930.93).  After  reviewing  the  legislative 
history  of  the  Act,  NOAA  has  determined 
that  these  terms  have  all  been  used  in¬ 
terchangeably  and  have  the  same  mean¬ 
ing.  Again,  however,  the  precise  meaning 
intended  for  these  terms  is  left  unclear. 
To  distinguish  this  term  from  the  term 
“directly  affecting  the  coastal  zcme,” 
NOAA  proposes  to  permit  States  the  op¬ 
tion  of  using  a  more  expansive  defini¬ 
tion  of  “significant  effect”  to  cover  a 
broad  range  of  resource,  social  and  ecjo- 
nomic  effects  which  are  considered  in  the 
management  program  to  be  sigfiificant. 

An  important  point  should  be  rec¬ 
ognized  with  respect  to  the  definitions  of 
the  terms  “directly  affecting  the  coastal 
zone”  and  “affecting  the  coastal  zcme.” 
These  terms  describe  a  relationship  be¬ 
tween  a  Federal  action  and  its  impact 
upon  the  coastal  zone  which  triggers  a 
Federal  agency’s  or  applicant’s  responsi¬ 
bility  to  notify  the  State  agency  of  the 
proposed  action.  The  fact  that  signifcant 
coastal  zone  effects  result  from  an  activ¬ 
ity  does  not  lead  to  the  conclusion  that 
the  activity  is  either  ccmsistent  or  in¬ 
consistent  with  the  management  pro¬ 
gram.  This  latter  question  is  to  be  re¬ 
solved  during  State  agency  review  on 
the  basis  of  applying  the  requirements 
of  the  management  program  to  the  pro¬ 
posed  Federal  action.  Accordingly,  a  de¬ 
termination  that  propxjsed  Federal  ac¬ 
tion  significantly  affects  the  coastal  zone 
leads  to  two  important  benefits.  First, 
this  finding  requires  the  Federal  agaicy 
or  applicant  to  consider  the  consistency 
of  the  action  with  the  approved  man¬ 
agement  program  and,  second,  the  con¬ 
sistency  notification  (i.e.,  the  Federal 
agency’s  consistency  determination  or 
the  applicant’s  consistency  certification) 
wUl  provide  the  State  agaicy  with  an 
opportmiity  to  concur  with  or  object  to 
the  propxKed  activity,  and  vrill  assist  the 
State  in  planning  for  and  managing  the 
significant  coastal  zone  effects  resulting 
from  consistent  Federal  actions. 

A  number  of  commentators  objected  to 
the  narrow  manner  in  which  the  term 
“consistent  to  the  maximum  extent 
practicable"  was  defined.  In  resp>onse, 
NOAA  has  partially  modified  the  defini¬ 
tion,  but  has  generally  retained  its  nar¬ 
row  Interpretation  consistent  with  the 
guidance  provided  in  the  legislative  his¬ 
tory  of  the  Act  (§  930.33).  In  addition  a 
new  subsection  has  been  added  to  the 
definition  in  order  to  interrelate  the  term 
“consistent  to  the  maximum  extent 
practicable”  with  the  provisions  of  Sec¬ 
tion  307(e)  of  the  Act  (§  930.33(b) ). 
Section  307(e)  sets  forth  Congressional 
intent  not  to  diminish,  supersede,  or 
modify  existing  Federal  and  State  au¬ 
thority.  When  Section  307(e)  is  read  in 


conjunction  with  the  consistency  require¬ 
ments  Imposed  upon  Federal  agencies, 
the  result  is  that  each  Federal  agency 
must  \md«i»ke  its  activities  consistent 
to  the  maximum  extent  practicable  with 
an  approved  management  program  un¬ 
less  compliance  with  the  management 
program  is  prohibited  based  upon  the 
requirements  of  existing  law.  As  noted 
in  the  earlier  draft,  “(t)he  duty  the  Act 
imposes  upon  Federal  agencies  is  not  set 
aside  by  virtue  of  this  Section  (307(e) ). 
The  Act  was  intended  to  effect  sub¬ 
stantive  changes  in  Federal  agency  de¬ 
cisionmaking  within  the  context  of  the 
discretionary  powers  residing  within  such 
agencies.” 

In  response  to  comments  requesting 
clarification.  Subpart  C  makes  clear  that 
Federal  agencies,  rather  than  coastal 
States,  have  the  authority  to  determine 
whether  their  activities  “directly  affect” 
the  coastal  zone  (§  930.34),  and  if  so, 
whether  such  activities  are  “consistent  to 
the  maximiun  extent  practicable”  with 
an  approved  management  program 
(§  930.37).  The  regulations  include  cri¬ 
teria,  examples  and  procedures  to  guide 
Federal  agencies  in  making  these  deter¬ 
minations  in  cooperation  with  State 
agencies.  In  essence,  each  Federal  agency 
must  measure  its  proposed  activity 
against  the  objectives,  policies,  standards 
and  other  elements  within  the  approved 
management  program.  Joint  review  with 
the  State  agency  is  encouraged  as  this 
agency  has  the  expertise  to  identify  the 
relevant  requirements  of  the  manage¬ 
ment  program.  In  the  exent  of  a  serious 
disagreement  between  a  Federal  agency 
and  a  State  agency  over  whether  an 
activity  (i)  directly  affects  the  coastal 
zone  or  (il)  is  consistent  to  the  maximum 
extent  practicable  with  management 
program,  either  party  may  request  the 
volimtary  Secretarial  mediation  services 
provided  in  Subpart  G  (§§  930.36,  930.- 
44). 

A  number  of  commentators  urged 
NOAA  to  clarify  how  the  consistency  re¬ 
quirements  would  apply  to  Federal  activ¬ 
ities  commenced  prior  to  approval  of  a 
management  program  but  not  completed 
at  the  time  of  approval.  NOAA  has  pro¬ 
posed  that  ongoing  Federal  activities 
other  than  development  projects  (e.g., 
waste  disposal  practices)  are  subject  to 
the  consistency  requirements  of  the  Act 
when  the  activities  are  governed  by  stat¬ 
utory  authority  imder  which  the  Federal 
agency  retains  discretion  to  assess  and 
modify  the  activity  (§  930.38(a) ).  In 
these  cases  regulations  or  regional  direc¬ 
tives  may  have  to  be  revised  and  NOAA’s 
regulations  provide  Federal  agencies  with 
a  reasonable  time  following  management 
program  approval  to  take  appropriate 
action.  NOAA  has  also  proposed  that  the 
consistency  requirements  apply  to  on¬ 
going  development  projects  whenever, 
following  program  approval,  new,  major 
project  decisions  are  being  made  and 
such  decisions  are  subject  to  Federal 
agency  discretion  to  implement  alternate 
means  for  completing  the  activity 
(§  930.38(b) ).  For  example,  if  project 
planning  was  completed  prior  to  program 
approval  but  a  major  design  decision  is 
still  to  be  made  following  approval,  this 
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latter  decision  would  be  subject  to  the 
consistency  review  requirements.  This 
provision,  however,  would  not  apply  to 
a  phased  Federal  project  decision  imple¬ 
mented  after  management  program  ap¬ 
proval  which  was  specifically  described 
considered  and  approved  prior  to  man¬ 
agement  program  approval  (e.g.,  in  a 
final  environmental  impact  statement 
issued  pursuant  to  NEPA) .  Federal  agen¬ 
cies  should  consult  with  State  agencies 
during  the  management  program  devel¬ 
opment  stage  to  ensure  that  the  program, 
as  finally  approved,  adequately  considers 
ongoing  Federal  projects. 

A  number  of  commentators  recom¬ 
mended  that  NOAA  expand  and  clarify 
the  disciission  in  the  proposed  regula¬ 
tions  related  to  Federal  agency  responsi¬ 
bility  to  notify  State  agencies  of  their 
consistency  decisions.  In  response,  NOAA 
has  restructured  the  regulations  to  direct 
Federal  agencies  to  provide  State  agen¬ 
cies  with  either  “negative  determina¬ 
tions”  (§  930.35(c))  or  “consistency  de¬ 
terminations”  (8  930.39)  for  all  Federal 
activities  identified  by  a  State  agency  as 
directly  affecting  the  coastal  zone.  The 
regulations  permit  the  State  agency  to 
list  In  the  management  program  signifi¬ 
cant  Federal  activities  which,  in  the 
opinion  of  the  State  agency,  require  con¬ 
sistency  review,  and  the  State  agency 
may  monitor  unlisted  activities  to  inform 
Federal  agencies  of  additional  significant 
actions  which  the  State  agency  believes 
require  consistency  review.  In  the  latter 
case,  the  State  agency  must  notify  the 
Federal  agency  within  45  days  from 
notice  of  the  Federal  activity,  otherwise 
it  waives  its  right  to  request  a  consistency 
review  (8  930.35(b)).  This  proviso  was 
added  In  response  to  a  number  of  com¬ 
ments  requesting  a  limited  time  period 
to  assure  timely  requests  for  review  for 
unlisted  actions.  Similar  provisions  have 
been  added  to  apply  to  unlisted  Federal 
license  and  permit  activities  (8  930.55 
(a) ) ,  and  to  Federal  assistance  projects 
outside  of  the  geographic  area  described 
In  the  management  program  (8  930.99). 

In  response  to  comments  requesting 
clarification,  the  regulations  now  point 
out  that  Federal  agencies  may  choose 
whatever  notification  procedures  they 
wish,  such  as  the  OMB  A-95  process, 
NEff*A  environmental  Impact  statements, 
memoranda  of  understanding,  etc.,  so 
long  as  such  procedures  are  modified  or 
supplemented  as  necessary  to  satisfy 
the  requirements  of  these  regulations 
(8  930.39).  In  this  regard,  a  few  F^eral 
agency  reviews  indicated  that  they  would 
rely  upon  the  NEPA  process  to  comply 
with  the  consistency  requirement  of  the 
Act.  NOAA  again  points  out  that  NEPA 
and  the  Act  do  not  have  identical  re¬ 
quirements  and  that  those  agencies  in¬ 
tending  to  rely  upon  NEPA  impacts 
statements  will  have  to  supplement  their 
efforts  in  cases  where  an  impact  state¬ 
ment  is  not  required  but  a  consistency 
determination  is  required. 

A  number  of  commentators  were  con¬ 
cerned  about  the  lack  of  certainty  regard¬ 
ing  the  consistency  notification  and 
review  period  which  a  State  agency 
would  have.  Some  reviewers  argued  that 


the  period  should  be  at  least  six  months, 
similar  to  the  review  period  reqiiired  for 
Federal  licenses  and  permits.  Others 
argued  that  the  regulations  should  adopt 
the  shorter  review  period  recommended 
in  the  OMB  A-95  process.  Still  others 
suggested  that  the  period  be  flexible  and 
left  open  to  Federal  and  State  agency 
agreement.  To  provide  parties  with  cer¬ 
tainty  on  this  i^ue  and  to  avoid  needless 
and  time-consuming  disputes  regarding 
the  adequacy  of  notice,  the  regulations 
require  the  Federal  agency  to  provide 
State  agencies  with  a  consistency  notifi¬ 
cation  at  the  earliest  practicable  time  in 
the  planning  of  an  activity,  and  notifica¬ 
tion  must  in  all  cases  be  submitted  at 
least  90  days  before  final  approval  of  the 
activity  unless  the  Federal  and  State 
agencies  agree  to  an  alternative  notifica¬ 
tion  schedule  ( 8  930.39) .  Federal  and 
State  agencies  are  encouraged  to  agree 
upon  flexible  procedures  for  extending 
the  period  beyond  90  days  for  major 
activities  requiring  a  substantial  period 
for  adequate  review,  and  for  lessening  the 
period  for  less  significant  activities. 

In  response  to  a  request  by  one  com¬ 
mentator,  the  regulations  now  explicitly 
indicate  that  in  developing  a  consistency 
determination.  Federal  agencies  may  ap¬ 
ply  standards  which  are  more  restrictive 
than  standards  contained  in  the  manage¬ 
ment  program  (8  930.40(c) ) . 

In  response  to  a  niunber  of  comments 
related  to  State  agency  response  to  Fed¬ 
eral  agency  notifications,  the  regulations 
impose  time  limits  within  which  the 
State  agency  must  contact  the  Federal 
agency  (§  930.42) .  In  the  event  the  State 
agency  disagrees  with  the  Federal 
agency’s  consistency  determination,  the 
regulations  require  the  State  agency  to 
describe  (i)  how  the  activity  is  incon¬ 
sistent  with  specific  elements  to  the 
management  program,  and  (ii)  alterna¬ 
tive  measures  (if  they  exist)  which,  if 
adopted  by  the  P^eral  agency,  would 
allow  the  activity  to  be  consistent  with 
the  management  program  (8  930.43). 
Similar  requirwnents  are  imposed 
regarding  the  content  of  State  agency 
objections  to  Federal  license  and  permit 
activities  (88  930.66,  930.70)  and  Federal 
assistance  projects  (8  930.91). 

In  response  to  a  number  of  comments 
requesting  explicit  clarification  within 
the  regulations,  NOAA  has  included  com¬ 
mentary  indicating  that,  in  the  event  of 
State  agency  disagreement.  Federal 
agencies  are  not  required  to  susp>end  ap¬ 
proval  of  Federal  activities  (8  930.43) .  In 
cases  of  disagreement.  Federal  agencies 
are  encouraged  to  suspend  implementa¬ 
tion  of  the  activity  beyond  the  90-day 
notice  period  pending  resolution  of  the 
disagreement.  Neither  coastal  States  nor 
the  Secretary  of  Commerce  are  au¬ 
thorized  by  the  Act  to  halt  approval  for 
Federal  activities  following  a  disagree¬ 
ment.  In  the  event  Informal  negotiations 
or  v(^untary  Secretarial  mediation  efforts 
fail  or  are  not  utilized,  judicial  review 
where  otherwise  available  by  law  may  be 
sought  by  the  State  agency  to  enforce  its 
position  that  the  Federal  agency  is  violat¬ 
ing  the  consistency  requirements  of  the 
Act  (8  930.116). 


In  response  to  numerous  comments 
requesting  additional  clarification,  the 
regulations  have  been  modified  and  now 
provide  that  the  voluntary  Secretarial 
mediation  services  (Subpart  G)  may  be 
used  in  the  event  of  a  serious  disagree¬ 
ment  between  a  Federal  and  State 
agency  regarding  a  Federal  activity 
which  was  previously  reviewed  and  ap¬ 
proved  by  the  State  agency  but  later  de¬ 
termined  by  the  State  agency  to  be  con¬ 
ducted  in  a  substantially  different  and 
inconsistent  manner  (§  930.45).  Similar 
mediation  provisions  are  provided  for 
previously  reviewed  Federal  license  and 
permit  activities  (8  930.69)  and  Federal 
assistance  projects  (8  930.102).  If  there 
is  a  serious  disagreement  between  a 
State  and  Federal  agency  regarding  a 
previously  reviewed  Federal  activity,  li¬ 
cense,  permit  or  assistance  project,  the 
State  agency  must  first  request  that  the 
Federal  agency  take  appropriate  reme¬ 
dial  action.  If,  after  a  reasonable  time 
following  a  request  for  remedial  action, 
the  State  agency  continues  to  maintain 
that  a  serious  disagreement  exists,  either 
party  may  request  Secretarial  media¬ 
tion.  Again,  the  availability  of  Secretar¬ 
ial  mediation  does  not  prevent  the  State 
agency  from  seeking  to  enforce  its  posi¬ 
tion  through  alternative  proceedings. 

STTBPART  D.  CONSISTENCY  FOR  ACTIVITIES 
REQtaRING  A  FEDERAL  LICENSE  OR  PERMIT 

Numerous  comments  were  received  re¬ 
garding  the  manner  of  applying  Federal 
consistency  to  oil  and  gas  lease  sales  im- 
der  the  provisions  of  the  Outer  Conti¬ 
nental  Shelf  (OCS)  Lands  Act.  Some 
commentators  argued  that  while  Federal 
licenses  and  permits  described  in  detail 
in  OCS  exploration  and  development 
plans  were  to  be  covered  by  Section  307 
(c)(3)(B)  of  the  Act  (see  Subpart  E», 
the  issuance  of  individual  leases  to 
lessees  was  still  to  be  considered  a  “Fed¬ 
eral  license  or  permit”  action  subject  to 
the  certification  and  appeal  require¬ 
ments  of  Section  307(c)  (3)  (A)  of  the 
Act  (see  Subpart  D) .  Other  commenta¬ 
tors  argued  that  by  virtue  of  the  1976 
Amendments  to  the  Act,  Congress  in¬ 
tended  that  OCS  leases  were  not  to  be 
treated  as  Federal  license  or  permit  ac¬ 
tivities.  NOAA  is  considering  a  position 
which  treats  the  Department  of  the  In¬ 
terior’s  pre-lease  sale  decisions,  such  as 
tract  selections  and  choice  of  lease  stip¬ 
ulations,  as  a  “Federal  activity”  subject 
to  the  requirements  of  Section  307(c)  (1) 
of  the  Act  (see  Subpart  C).  This  pro¬ 
posal  would  require  the  Secretary  of  the 
Interior  to  initiate  such  decisions  In  a 
manner  consistent  to  the  maximum  ex¬ 
tent  practicable  with  approved  coastal 
management  programs  when  those  de¬ 
cisions  would  directly  affect  the  coastal 
zone.  The  process  of  considering  the 
coastal  management  program  could  be 
done  concurrent  with  the  environmental 
impact  statement  effort  preceding  the 
lease  sale.  Neither  a  lessee  certification 
on  individual  leases  nor  an  appeal  to  the 
Commerce  Secretary  would  be  applic¬ 
able.  The  OfiBce  of  the  Solicitor  within 
the  Department  of  the  Interior  has 
issued  an  opinion  arguing  that  the  (X7S 
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leasing  process  is  neither  covered  by  the 
“Federal  license  or  permit  section”  nor 
the  “Federal  activitsT  sectlMi  ol  the  Act 
In  light  of  the  present  uncertainty  re¬ 
garding  legislative  Intent  NOAA  has  de¬ 
cided  to  refrain  from  taking  a  position 
on  this  issue  at  the  prerent  time.  The 
matter  can  be  further  considered  at  such 
time  as  OCS  lease  sales  are  proposed  ad¬ 
jacent  to  States  with  approved  manage¬ 
ment  programs.  More  importantly, 
NOAA  and  the  Department  of  the  Ulte¬ 
rior  are  working  with  the  Congress  to 
clarify  this  issue  in  the  form  of  amend¬ 
ments  to  the  OCS  Lands  Act.  NOAA  wel¬ 
comes  further  comments  on  this  issue. 

Numerous  Federal  agencies  have  com¬ 
mented  that  the  term  “applicant”  should 
not  be  defined  to  include  Federal  agen¬ 
cies.  These  commentators  have  pointed 
out  that  (i)  Congress  has  defined  the 
term  “person”  to  include  Federal  agen¬ 
cies  and  could  have  been  similarly  ex¬ 
plicit  if  it  Intended  the  term  “applicant” 
to  include  Federal  agencies  (“persons” 
are  subject  to  the  requirements  of  Sub¬ 
section  307(c)(3)(B)— (1930.72));  (ii) 
while  generally  providing  limited  guid¬ 
ance,  the  legislative  history  of  the  Act 
suggests  that  only  the  provisions  of  Sec¬ 
tions  307(c)(1)  and  (2)  are  meant  to 
apply  to  direct  Federal  agency  actions; 
and  (iii)  recent  Supreme  Court  decisions 
iEPA  V.  California,  8  ERC  2089  (1976), 
Hancock  v.  Train,  8  ERC  2100  (1976) ) 
have  held  that  Federal  agencies  are  not 
to  be  subjected  to  State  procedural  re¬ 
quirements  (e.g.,  State  review  of  con¬ 
sistency  certifications  or  their  equiva¬ 
lent)  unless  Congress  directs  such  result 
in  a  clear  and  unambiguous  manner — 
and  such  clarity  Is  lacking  in  the  Act. 
Other  commentators  have  urged  NOAA 
to  retain  Federal  agencies  within  the 
definition  of  the  term  “applicant.”  These 
reviewers  point  out  that  Section  401  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (FWPCA),  has  a  simillar 
consistency  provision  regarding  appli¬ 
cants  for  Federal  licenses  or  permits,  but 
the  FI»CA  provision  includes  an  explicit 
the  FWPCA  provision  includes  an  ex¬ 
plicit  caveat  stating  that  “No  Federal 
agency  shall  be  deemed  to  be  an  appli¬ 
cant  •  •  •.”  (33  U.S.C.  §  1341(a)  (6) ) .  No 
similar  qualification  Is  provided  In  the 
Coastal  Zone  Management  Act.  In  light 
of  these  comments,  NOAA  proposes 
to  exclude  Federal  agencies  from  the 
definition  of  “applicant”  pending  re¬ 
ceipt  of  additional  comments  and 
further  review  of  the  issue  (§  930.52). 
In  the  interim.  Federal  agency  ac¬ 
tivities  requiring  Federal  licenses  or 
permits  are  subject  to  the  consistency 
requirements  of  Subpart  C  (Section 
307(c)(1)  and  (2)  “Federal  activities”). 
Both  the  Federal  permitting  agency  and 
the  Federal  agency  conducting  the  ac¬ 
tivity  should  consult  with  the  State 
agency  to  assess  the  consistency  of  such 
activities. 

A  number  of  commentators  urged  that 
the  regulatl(ms  exclude  from  State 
agency  review  Federal  license  and  permit 
i4H>llcation8  which  were  sulxnltted  prior 
to  management  program  ai^Troi^  but 
TDoA  yet  a{H>roved  at  the  time  of  program 


approvaL  NOAA  has  rejected  this  recom¬ 
mendation  as  the  language  In  Section 
307(c)  (3)  (A)  does  not  comp^  this  re¬ 
sult.  Until  a  party  has  received  approval 
from  the  Federal  permitting  agency,  the 
party  is  still  an  “applicant”  for  purposes 
of  consistency  review  and  may  be  re¬ 
quired  to  provide  a  consistency  supple¬ 
ment  to  the  application  (§  930.52).  “Ap¬ 
plicant  agencies”  seeking  Federal  assist¬ 
ance  (§  930.92)  are  treated  in  a  similar 
manner.  Accordingly,  the  State  agency 
may  request  that  a  Federal  agency  sub¬ 
mit  review  applications  pending  at  the 
time  of  management  program  approval. 
However,  to  assure  timely  action  on 
pending  applications,  the  regulations  re¬ 
quire  the  State  agency  to  notify  the  Fed¬ 
eral  agency  within  45  days  of  manage¬ 
ment  program  approval  of  a  decision  to 
review  such  applications,  otherwise  the 
State  agency  waives  its  rights  to  review 
such  activities.  Furthermore,  If  States 
choose  to  review  pending  applications, 
they  must  consider  carefully  the  time 
and  resources  invest  by  the  applicant 
prior  to  management  program  approval 
(§§  930.56,  930.100). 

In  resp>onse  to  comments,  the  regula¬ 
tions  now  require  that  a  management 
program  listing  of  Federal  license  and 
permit  activities  subject  to  State  agency 
review  must  be  described  not  only  In 
terms  of  type  of  activity  (e.g..  Coast 
Guard  bridge  permits.  Corps  of  Engi¬ 
neers  dredge  and  fill  permits,  etc.) ,  but 
also  in  terms  of  general  location  when 
the  State  agency  wishes  to  review  activi¬ 
ties  outside  of  the  coastal  zone  which  are 
likely  to  significantly  affect  coastal  re¬ 
sources  (e.g.,  activities  on  excluded  Fed¬ 
eral  lands,  within  coastal  counties,  etc.) . 
The  necessity  for  specifsrlng  location  is  to 
avoid  consistency  review  for  Federal  li¬ 
cense  and  permit  activities  imlikely  to 
significantly  affect  the  coastal  zone.  Re¬ 
finements  to  the  list  are  subject  to  prlcw 
consultation  with  the  affected  Federal 
agency  and  approval  by  the  Associate 
Administrator  (5  930.54) .  A  similar  loca¬ 
tion  provision  Is  utlized  In  the  Federal 
assistimee  Subpart  (S  930.95). 

Many  commentators  requested  modi¬ 
fications  and  further  clarification  re¬ 
garding  the  responsibility  of  the  appli¬ 
cant  to  submit  sufQcient  information  to 
support  a  consistency  certification.  The 
earlier  draft  of  the  regulations  did  not 
include  any  limitation  on  the  authority 
of  the  State  agency  to  require  informa¬ 
tion  from  the  applicant.  In  response  to 
objections,  the  reiilations  now  state  that 
the  State  agency  may  not  require  sub¬ 
mission  of  confidential  and  proprietary 
Information  (§930.58).  However,  appli¬ 
cants  are  encouraged  to  submit  such  in¬ 
formation  when  it  has  relevance  for 
making  a  consistency  determination  and 
when  the  State  agency  can  ensiue  that 
such  InformaticHi  will  be  protected  from 
public  disclosure  (§  930.60(d)). 

In  response  to  ccunments,  the  regula¬ 
tions  include  a  new  section  encouraging 
applicants  to  cemsolidate  for  State 
agency  review  related  Federal  license 
and  permit  activities  affecting  the 
coastal  zone  (§930.61).  Similarly,  State 
agencies  are  encouraged  to  provide  ap¬ 


plicants  with  a  one-stop  multiple  permit 
review  system  to  minimize  duplication  of 
effort  and  to  avoid  unnecessary  delays 
(§  930.61). 

In  response  to  numerous  comments, 
the  Federal  license  and  permit  public 
notice  requirements  have  been  modified 
to  provide  States  additiwial  flexibility  in 
this  area.  The  public  notice  section  now 
permits  the  State  agency  (1)  to  issue  the 
public  notice,  (ii)  to  direct  the  applicant 
to  provide  the  public  notice,  or  (ill)  to 
rely  upon  the  public  notice  provided  by 
the  Federal  permitting  agency  (§  930.63) . 

In  response  to  requests  for  explicit 
clarification  within  the  body  of  the  reg¬ 
ulations,  NOAA  has  indicated  that  fol¬ 
lowing  State  agency  concurrence  with  a 
consistency  certification,  the  Federal 
permitting  agency  is  not  required  to  ap¬ 
prove  the  license  or  iJermit  application 
(§  930.65(c) ).  For  example,  notwith¬ 
standing  State  agency  concurrence,  a 
proposed  Federally  permitted  project 
may  still  require  Federal  agency  rejec¬ 
tion  on  NEPA,  Endangered  Species  Act, 
Pish  and  Wildlife  CToordination  Act,  or 
other  overriding  national  Interest 
grounds. 

Numerous  State  agency  reviewers  criti¬ 
cized  the  original  draft’s  procedure 
which  in  all  cases  required  submlssicm 
of  a  consistency  certification  by  the  ap¬ 
plicant.  Reviewers  urged  that  a  flexible 
system  be  permitted  which  would  allow 
for  the  use  of  equivalent  procedures  to 
satisfy  this  requirement.  In  response  to 
these  comments,  the  regulations  have 
been  modified  (1)  to  permit  the  State 
agency,  at  the  request  of  the  applicant, 
to  assume  the  responsibility  for  develop¬ 
ing  a  consistency  certification  (§  930.60), 
and  (11)  to  permit  the  State  to  declare 
in  the  management  program  that  an 
applicant’s  receipt  of  State  or  local  gov¬ 
ernment  permits  required  In  addition  to 
the  Federal  permit  is  the  equivalent  of 
receiving  a  State  agency  concvirrence 
for  a  consistency  certification  (§  930.67) . 
State  agencies  should  bear  in  mind  that 
the  second  option  will  be  workable  only 
w'hen  State  or  local  government  permits 
are  also  required  for  the  proposed  Fed¬ 
erally  permitted  activity.  If  a  Federal 
permit  subject  to  State  agency  con¬ 
sistency  review  is  required  for  an  activ¬ 
ity  where  no  State  or  local  government 
permit  is  required  (e.g.,  on  excluded 
Federal  lands,  on  the  outer  Continental 
Shelf,  on  upland  areas  outside  of  the 
coastal  permit  jurisdiction,  etc.)  the 
State  agency  must  rely  upon  the  appli¬ 
cant’s  consistency  certification  or  some 
other  equivalent  procedure  to  review  the 
,  consistency  of  the  proposed  activity. 

SUBPART  E — CONSISTENCY  FOR  OUTER  CON¬ 
TINENTAL  SHELF  (OCS)  EXPLORATION,  DE¬ 
VELOPMENT  AND  PRODUCTION  ACTIVITIES. 

Numerous  industry  reviewers  com¬ 
mented  that  the  application  of  consist¬ 
ency  requirements  to  (XrS  activities 
could  have  a  substantial  adverse  im¬ 
pact  on  the  national  effort  to  promote 
expeditious  offshore  energy  development. 
Accordingly,  these  reviewers  generally 
urged  that  the  regulations  be  narrowly 
drafted  to  limit  the  ability  of  coastal 
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States  to  use  the  consistency  require¬ 
ments  to  review  CX^S  operations.  NOAA 
has  rejected  this  recommendation  be¬ 
cause  it  Is  contrary  to  the  Intent  of  the 
Act.  All  potentially  affected  coastal 
States  have  informed  NOAA  of  their 
support  for  orderly  and  timely  OCS  de¬ 
velopment,  subject  to  the  provision  of 
adequate  protection  for  their  coastal  and 
marine  environments  and  their  existing 
economic  resources  and  industries.  In 
relation  to  this  issue,  the  Act  requires 
that  management  programs  give  ade¬ 
quate  consideration  to  the  national  in¬ 
terest  in  the  planning  for  and  siting  of 
facilities  (including  energy  facilities) 
necessary  to  meet  regional  requirements. 
In  addition,  each  management  program 
must  ensure  that  local  land  and  water 
use  regulations  do  not  unreasonably  re¬ 
strict  or  exclude  uses  of  regional  benefit. 
With  the  cooperation  of  industry.  Fed¬ 
eral  agencies  and  other  interested  par¬ 
ties.  a  policy  for  accommodating  reason¬ 
able  OCS  activities  can  be  reflected  with¬ 
in  coastal  management  programs. 
Through  co(H>erative  planning  efforts 
and  sound  principles  of  management, 
OCS  resources  can  be  discovered  and 
brought  into  production  in  a  timely  man¬ 
ner  while  at  the  same  time  valuable 
coastal  resources  and  industries  can  be 
protected. 

Finally,  two  additional  elements  within 
the  Act  may  potentially  promote  and 
protect  the  interest  of  the  oil  and  gas 
industry.  First,  in  the  1976  amendments 
to  the  Act,  Congress  created  the  Coastal 
Energy  Impact  Fund  (Section  308)  to 
provide  financial  assistance  to  meet 
State  and  local  needs  resvilting  from  new 
or  expanded  energy  activity  affecting 
the  coastal  zone.  The  legislative  history 
indicates  that,  fiscal  inducements  under 
Section  308  were  provided  to  encourage 
prompt  State  approvals  of  OCS  opera¬ 
tions.  Sec(md,  State  agency  objections  to 
Federal  license  or  permit  activities  de¬ 
scribed  in  detail  in  OCS  plans  may  be 
reviewed  by  the  Secretary  of  Commerce 
to  determine  whether  such  activities  may 
nonetheless  be  approved  based  on  over¬ 
riding  national  Interest  grounds  (see 
Subpart  H).  In  light  of  the  Act’s  many 
checks,  balances,  and  incentives  relating 
to  energy  development,  NOAA  believes 
that  it  is  both  unnecessary  and  inappro¬ 
priate  to  limit  the  ability  of  coastal 
States  to  broadly  utilize  the  consistency 
provisions  with  respect  to  <X:S  activities 
affecting  the  coastal  zone. 

In  response  to  comments  requesting 
further  clarification,  the  term  “Federal 
license  or  permit  activity  described  in 
detail”  has  been  defined  to  include  those 
activities  which  the  Secretary  of  the  In¬ 
terior  requires  to  be  described  in  detail 
within  an  <X!S  plan  (§  930.71) .  The  sig¬ 
nificance  of  this  term  is  that  only  ac¬ 
tivities  described  in  detail  within  such 
plans  are  subject  to  the  special  require¬ 
ments  of  Section  307(c)  (3)  (B)  (Subpart 
E).  Presently,  the  U.S.  Geological  Sur¬ 
vey  generally  requires  OCS  plans  to  de¬ 
scribe  activities  requiring  permits  for 
drilling,  design  plans  for  installation  of 
platforms,  and  Installation  of  gathering 
and  flow  lines.  OCS-related  permits 


which  are  not  presently  described  within 
CX7S  plans  can  be  reviewed  by  the  State 
agency  under  Section  307(c)  (3)  (A)  pro¬ 
cedures  (Subpart  D)  or,  as  described  be¬ 
low,  can  be  consolidated  for  consistency 
review  with  activities  described  in  detail 
within  OCS  plans.  Examples  of  OCS- 
related  permits  are :  (i)  Bureau  of  Land 
Management  pipeline  rights-of-way  <m 
the  OCS,  (ii)  Corps  of  Engineers  Section 
10  Rivers  and  Harbors  Act  permits  re¬ 
quired  for  construction  of  any  structures 
in  navigable  waters;  (iii)  Corps  of  En¬ 
gineers  Section  4(f)  OCS  Land  Act  per¬ 
mits  required  for  artificial  islands  and 
fixed  structvuus  located  on  the  <x:S;  (Iv) 
Federal  Aviation  Administration  permits 
for  the  construction  of  <X)S-related 
towers  which  may  affect  air  traffic  safety, 
and  (v)  other  OCS-related  permits  for 
waste  discharge  and  dredging  and  trans¬ 
portation  of  dredged  material,  both  off¬ 
shore  and  onshore. 

The  legislative  history  of  the  Act  in¬ 
dicates  that  consolidated  review  under 
the  new  OCS  consistency  provision  can 
significantly  expedite  OCS  oil  and  gas 
development:  “  •  •  •  Federal  permits 
are  required  for  a  large  number  of  in¬ 
dividual  activities.  Including  geophysical 
exploration,  bottom  sampling,  well  drill¬ 
ing  for  exploration  or  production,  pipe¬ 
line  right-of-way,  structure  placement, 
waste  discharge,  and  dredging  and  filling 
operations.  Thus,  s^arate  consistency 
determinations  on  each  activity,  de¬ 
scribed  in  detail  in  an  exploration,  devel¬ 
opment  or  production  plan,  will  not  be 
necessary.” 

In  response  to  comments  requesting 
certainty  regarding  OCS  information 
requirements,  the  regulations  now  in¬ 
clude  appendices  which  identify  data 
and  information  which  must  be  sub¬ 
mitted  along  with  the  OCS  plan  to  enable 
the  State  agency  to  assess  the  consist¬ 
ency  of  the  proposed  activities  (Appen¬ 
dices  A  and  B) .  Another  important  pur¬ 
pose  of  the  appendices  is  to  effectuate  the 
objective,  expressed  by  the  Conferees  to 
the  1976  Coastal  Zone  Management  Act 
amendments,  to  “satisfy  state  needs  for 
complete  Infoimation,  on  a  timely  basis, 
about  the  details  of  the  oil  Industry’s 
offshore  plans,”  thereby  permitting 
states  to  plan  for  and  manage  coastal 
zone  impacts  caused  by  OCS  activities. 

To  coordinate  NOAA  efforts  with  those 
of  the  Department  of  the  Interior,  the 
appendices  state  that  <x;S  lessees  and 
operators  are  encouraged,  but  not  re¬ 
quired,  to  submit  Interpretative  data 
which,  pursuant  to  regulations  issued  by 
the  Secretary  of  the  Interior,  constitute 
confidential  or  privileged  information.  In 
addition,  the  D^artment  of  the  Interior 
is  presently  in  the  process  of  amending 
its  regulations  (30  CFR  Part  250)  deal¬ 
ing  with  exploration,  development  and 
production  plans,  environmental  assess¬ 
ments,  and  information  to  be  provided 
to  affected  States.  During  the  review  and 
comment  period  on  NOAA’s  proposed 
regulations,  we  intend  to  work  closely 
with  the  Interior  Department  with  a  view 
towards  consolidating  into  one  set  of 
Federal  regulations  the  description  of 
(X?S-related  information  which  is  to  be 


provided  to  affected  coastal  States.  This 
consolidation  effort  will  se^  to  eliminate 
confusing  and  possibly  repetitious  and 
inconsistent  Federal  requirements  on 
this  issue. 

A  niuuber  of  commentators  requested 
information  on  the  effect  of  a  State 
agency  objection  to  some  but  not  all  of 
the  license  and  permit  activities  de¬ 
scribed  in  detail  in  an  OCS  plan.  The  Act 
states  that  no  Federal  official  shall  grant 
“any”  license  or  permit  for  an  activity 
described  in  detail  in  an  (X)S  plan  until 
the  State  agency  concurs  or  is  conclu¬ 
sively  presumed  to  concur  with  the  con¬ 
sistency  certification  for  the  entire  OCS 
plan,  or  imtll  the  Secretary  of  Commerce 
finds  that  “each”  activity  may  be  ap¬ 
proved  (Section  307(c)  (3)  (B) ) .  Accord¬ 
ingly.  the  regulations  preclude  issuance 
of  any  of  the  license  or  permit  activities 
described  in  detail  in  the  plan  until  all 
have  beai  sq^roved  by  the  State  agency 
or  the  Secretary  of  Commerce  ( §  930.81 ) . 
However,  an  objection  to  the  consistency 
certification  for  an  OCS  plan  does  not 
prevent  the  person  from  receiving  Fed¬ 
eral  agency  approval  for  those  OCS-re¬ 
lated  license  or  permit  activities  not  de¬ 
scribed  In  the  plan  which  are  found  by 
the  State  agency  to  be  consistent  with 
the  management  iwogram.  Conversely,  a 
State  agency  objection  to  one  or  more  of 
the  OCS-related  permits  submitted  for 
consolidated  review  does  not  prevent 
Federal  agency  approval  for  other  OCS- 
related  permits  found  by  the  State 
agency  to  be  consistent  and  for  the  per¬ 
mits  described  in  detail  within  a  consis¬ 
tent  OCS  plan  (§  930.82). 

In  response  to  comments,  the  regula¬ 
tions  include  a  new  section  which  ad¬ 
dresses  the  issue  of  a  person’s  failure  to 
comply  substantially  with  an  approved 
OC:S  plan  (§  930.86).  The  section  sets 
forth  both  criteria  and  procedures  which 
the  Secretary  shall  rely  on  in  making 
this  determination.  'The  significance  of 
this  issue  is  that  a  finding  of  failure  to 
comply  substantially  with  an  OCS  plan 
leads  to  the  requirement  that  the  person 
submit  to  the  Department  of  the  Interior 
and  the  State  agency  a  new  or  amended 
OCS  plan  accompanied  by  a  new  con¬ 
sistency  certification.  Prior  to  any  Secre¬ 
tarial  review  on  this  matter,  the  State 
agency  must  first  request  the  Depart¬ 
ment  of  the  Interior  to  take  appropriate 
remedial  action. 

SUBPART  F — CONSISTENCY  FOR  FEDERAL 

ASSISTANCE  TO  STATE  AND  LOCAL  GOVERN¬ 
MENTS 

A  number  of  reviewers  objected  to  the 
fact  that  the  term  “Federal  assistance” 
excluded  coverage  of  assistance  provided 
under  the  Coastal  Zone  Management 
Act.  This  Initial  position  was  proposed  in 
light  of  the  Act's  language  which  states 
that  Federal  assistance  “under  other 
Federal  programs”  shall  be  subject  to 
the  consistency  requirements.  NOAA 
agrees  that  there  is  no  justification  for 
excluding  Federal  assistance  under  the 
Act  from  these  requirements,  particu¬ 
larly  in  view  of  the  significant  amount  of 
coastal  related  Federal  assistance  to  be 
granted  under  the  Coastal  Energy  Im¬ 
pact  Program  (Section  308).  Accord- 
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Ingly,  the  Federal  assistance  subpart  has 
been  modified  to  remove  the  exception 
(S§  930.90.  930.91). 

A  number  of  commentators  recom¬ 
mended  that  the  Federal  assistance  i«'o- 
cedures  be  modified  to  more  fully  adhere 
to  the  procedures  utilized  hi  the  Office  of 
Management  and  Budget  Circular  A-95 
for  the  evaluation,  review  and  coordina¬ 
tion  of  Federal  assisted  programs.  NOAA 
has  followed  this  recommendation  and 
the  A-95  process  is  relied  upon  in  the  reg¬ 
ulations  (§!  930.94.  930.96). 

Some  reviewers  urged  NOAA  to  require 
State  and  local  government  ai^licants 
for  Federal  assistance  to  consult  with  the 
State  agency  prior  to  commencement  of 
the  A-95  review  process.  No  changes  were 
made  in  response  to  these  comments. 
However,  NOAA  strongly  encourages 
early  coordination  efforts  among  the  ap- 
I^cant  agency.  State  and  Federal  agen¬ 
cies  to  ensme  timely  disbursement  of 
Federal  assistance.  These  efforts  will  be 
particularly  critical  when  the  assisted 
project  will  require  a  Federal  license  or 
p>ermit  subject  to  the  consistency  re¬ 
quirements  discussed  in  Subpart  D.  The 
applicant  agency.  State  agency  and  par¬ 
ticipating  Federal  agencies  should  con¬ 
sult  at  the  earliest  practicable  time  in 
the  planning  of  the  project  to  make  cer¬ 
tain  that  management  program.  Federal 
assistance,  and  Federal  permit  require¬ 
ments  will  all  be  satisfied. 

In  response  to  comments  to  assure 
consistency  for  phased  Federal  assist¬ 
ance  projects,  the  regulations  require  the 
applicant  agency  to  use  the  OMB  A-95 
notification  process  for  every  major 
funding  phase  entailing  substantial 
modifications  to  previously  reviewed 
phases  (§  930.96(b)). 

A  number  of  Federal  agencies  ex¬ 
pressed  concern  regarding  the  need  to 
modify  existing  agency  methods  for  re¬ 
viewing  Federal  assistance  proposals.  In 
response,  vre  point  out  that  to  the  extent 
Federal  agencies  presently  (i)  use  the 
OMB  A-95  procedure  and  (il)  conform 
their  decisions  to  State  requirements  af¬ 
fecting  the  proposal,  then  there  would 
be  no  need  to  modify  existing  agency 
practices. 

Subpart  G — Secretarial  Mediation 

In  resEK>nse  to  numerous  comments,  a 
new  subpart  concerning  Secretarial 
mediation  has  been  added,  and  the 
mediation  process  has  been  siEpiificantly 
modified. 

A  number  of  reviewers  pointed  out 
that  the  consistency  notification  and  re¬ 
view  period  would  give  the  parties  an 
adequate  (opportunity  to  informally  re¬ 
solve  their  differences:  if  conflict  resolu¬ 
tion  did  not  (xx;ur  within  that  pericxi, 
the  parties  should  have  immediate  ac¬ 
cess  to  Secretarial  assistance.  In  response 
to  these  ccmunents,  the  proposed  manda¬ 
tory  30-day  waiting  period  prior  to  seek¬ 
ing  mediation  assistance  has  been  de¬ 
leted  ($930,112). 

In  response  to  comments,  the  media¬ 
tion  prcwess  has  been  chaxiged  to  indi¬ 
cate  that  Secretarial  assistance  wUl  only 
be  provided  If  aU  parties  to  the  series 
disagreement  agree  to  partlch>ate  ( $  930.- 


112) .  Reviewers  pointed  out  that  “media¬ 
tion”  (as  opposed  to  binding  arbitration) 
should  be  a  voluntary  process. 

In  response  to  comments,  the  public 
hearing  procedures  have  been  modified. 
The  pre-hearing  conference  and  the 
hearing  officer  proposed  resolution  pro¬ 
cedures  have  b^n  deleted.  The  hearing 
process  is  now  constructed  to  foster  an 
informal,  information  gathering  pro¬ 
ceeding  ($  930.113) . 

A  number  of  reviewers  objected  to  the 
excessive  length  of  time  that  mediation 
would  require.  In  response  to  these  com¬ 
ments,  unnecessary  conflict  resolution 
procedures  have  been  deleted  and  the 
regulations  now  indicate  that  mediation 
efforts  will  last  only  so  long  as  the  parties 
agree  to  participate  ($  930.114) . 

A  number  of  revlewere  argued  that  the 
mediation  provisions  within  the  Act  were 
not  intended  to  preclude  a  party  from 
seeking  judicial  enforcement  to  compel  a 
Federal  agency  to  adhere  to  the  con¬ 
sistency  requirements  imposed  by  the 
Act.  In  response  to  these  comments,  the 
regulations  now  clearly  indicate  that 
judicial  review  where  otherwise  avail¬ 
able  may  be  sought  by  any  party  to  a 
serious  disagreement  without  first  having 
exhausted  the  mediation  process  pro¬ 
vided  in  the  regulations  ($  930.116). 

SUBPART  H — SECRETARIAL  REVIEW  RELATED 
TO  THE  OBJECTIVES  OR  PURPOSES  OF  THE 
ACT  AND  NATIONAL  SECURITY  INTERESTS 

In  response  to  numerous  comments,  a 
new  subpart  concerning  Secretarial  re¬ 
view  of  Federal  license  and  permit  activ¬ 
ities  and  Federal  assistance  projects  has 
been  added,  and  some  changes  in  review 
procedures  and  criteria  have  been  made. 

A  number  of  reviewers  pointed  out  that 
the  consistency  certification  review 
period  would  give  the  parties  an  adequate 
opportunity  to  informally  resolve  their 
differences;  if  informal  negotiations 
failed,  the  £^plicant  should  have  im¬ 
mediate  access  to  Secretarial  review.  In 
resEwnse  to  these  comments,  the  pro¬ 
posed  mandatory  30-day  waiting  period 
prior  to  filing  an  appeal  has  been  deleted 
(§  930.125). 

A  number  of  reviewers  objected  to  the 
excessive  length  of  time  that  the  appel¬ 
late  prcM^ess  would  require.  In  resixmse 
to  these  comments,  the  regulations  de¬ 
clare  that  the  Secretary  shall  make  all 
reasonable  efforts  to  complete  considera¬ 
tion  of  an  appeal  within  90  days  from 
the  date  of  public  notice  ($  930.130). 

A  number  of  reviewers  objected  to 
NOAA’s  proposed  definition  of  the  term 
“consistent  with  the  objectives  or  pur¬ 
poses  of  the  Act.”  This  term  represents 
one  of  the  criteria  which  the  S^retary 
uses  to  determine  whether  a  State  agency 
objection  may  be  set  aside.  Some  re¬ 
viewers  argu^  that  the  definition  was 
too  narrow  and  would  limit  the  Secre¬ 
tary’s  ability  to  approve  critical  Federal 
activities  which  furthered  the  national 
interest.  Other  reviewers  argued  that  the 
definition  was  too  broad  and  would  lead 
to  Secretarial  approval  of  Federal  activi¬ 
ties  which  could  cause  unjustified  severe 
and  harmful  effects  on  coastal  resources. 
A  number  of  changes  were  made  in  re¬ 


sponse  to  these  comments,  and  the  term 
is  now  defined  to  permit  Secretarial  ap¬ 
proval  of  a  Federal  activity  when:  (i) 

It  furthers  one  or  more  of  the  competing 
national  objectives  or  purposes  contained 
in  Sections  302  or  303  of  the  Act,  (ii) 
when  performed  separately  or  when  its 
cumulative  effect  is  considered,  it  will  not 
cause  an  adverse  impact  on  the  coastal 
zone  substantial  enough  to  outweigh  its 
contribution  to  the  national  interest, 
(iii)  it  will  not  violate  any  requirements 
of  the  Clean  Air  Act  or  the  Federal  Water 
Pollution  Control  Act,  and  (Iv)  there  is 
no  reasonable  alternative  available  which 
would  permit  the  activity  to  be  conducted 
in  a  manner  consistent  with  the  manage¬ 
ment  program  (§  930.120) . 

On  appeal  to  the  Secretary,  the  appel¬ 
lant  will  normally  be  able  to  establish 
that  the  activity  promotes  one  or  more 
of  the  competing  national  objectives  de¬ 
clared  by  Congress  in  the  Act.  This  re¬ 
sults  because  Congress  has  broadly  de¬ 
fined  the  national  interest  in  coastal  zone 
management  'to  include  both  protection 
and  development  of  coastal  resources. 
However,  Congress  has  also  declared  that 
an  objective  of  the  Act  is  to  permit 
coastal  States  to  strike  a  balance  between 
competing  demands  on  coastal  resources. 
Accordingly,  while  the  appellant’s  pro- 
p>osed  action  may  be  among  one  of  the 
many  elements  of  the  national  interest 
described  by  Congress,  the  Secretary  will 
not  set  aside  a  State  agency  objection  im- 
less  she  determines,  on  balance,  that  the 
national  interest  benefits  of  the  proposed 
inconsistent  activity  significantly  out¬ 
weigh  the  negative  effects  upon  coastal 
zone  resources.  In  essence,  the  Secre¬ 
tarial  role  is  to  provide  a  variance  when 
justified  by  overriding  national  interest 
grounds.  'Ihe  variance,  however,  may  not 
be  used  to  imdermine  the  requirements 
of  Federal  law,  particularly  the  require¬ 
ments  of  the  Clean  Air  Act  (CAA)  and 
the  Federal  Water  Pollution  Control  Act 
(FWPCA)  (see  Section  307(b)  of  the 
Act). 

After  finding  that  proposed  activity  (i) 
is  in  the  national  interest,  (il)  will  not 
cause  an  adverse  impact  substantial 
enough  to  outweigh  the  benefits  to  the 
national  interest,  and  (iii)  will  not  vio¬ 
late  the  requirements  of  the  CAA  and 
FWPCA,  the  Secretary  may  set  aside 
the  State  agency  objection  if  the  appel¬ 
lant  also  establishes  that  there  is  no 
reasonable  alternative  available.  This 
last  requirement  was  added  based  upon 
reviewer  comments  arguing  that  the 
Secretary  should  not  find  that  an  incon¬ 
sistent  activity  is  compatible  with  the  in¬ 
tent  of  the  Act  if  a  reasonable  alternative 
is  available  to  the  appellant. 

In  response  to  comments  requesting 
clarification,  the  definition  of  the  term 
“necessary  in  the  interest  of  national 
security”  has  been  modified.  This  term 
represents  the  second  critericm  which  the 
Secretary  may  use  to  determine  whether 
a  State  agency  objection  may  be  set  asidS. 
The  regulations  now  indicate  that  the 
Secretary  will  consult  with  the  Depart¬ 
ment  of  Defense  and  other  interested 
Federal  agencies  to  determine  whether  a 
national  defense  or  other  national  secu- 
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rity  interest  would  be  seriously  threat¬ 
ened  if  an  objected  to  Federal  activity 
were  not  permitted  to  go  forward  as  pro¬ 
posed  (S  930.122). 

A  number  of  reviewers  requested 
clarification  on  how  national  security 
concerns  would  be  addressed  with  regard 
to  direct  Federal  activities  (Subpart  C) 
where  no  appellate  review  before  the 
Secretary  exists.  In  these  cases  the  Fed¬ 
eral  agency  in  making  its  consistency  de¬ 
termination  will  consider  the  extent  to 
which  national  security  requirements 
affect  the  agency’s  ability  to  undertake 
the  activity  in  a  manner  consistent  to 
the  maximum  extent  practicable  with 
the  management  program.  Federal  agen¬ 
cy  activities  related  to  national  security 
objectives  may,  at  times,  have  to  be  un¬ 
dertaken  in  a  manner  inconsistent  with 
an  approved  management  program  If 
existing  law  applicable  to  the  agency’s 
operations  prohibits  compliance  with  the 
program  (§  930.33(b)  ).- 

In  response  to  the  concerns  of  one 
commentator,  the  regulations  clearly 
state  that  a  Secretarial  decision  to  over¬ 
ride  a  State  agency  objection  simply 
permits,  but  does  not  require,  the  Federal 
agency  to  approve  the  Federal  license, 
permit  or  assistance  application  (§§  930. 
128,  930.131(a)). 

A  number  of  reviewers  requested  a  re¬ 
sponse  to  the  following  question.  If  a 
State  refuses  to  issue  a  State  or  local 
government  permit,  and  this  denial  is  ttie 
equivalent  of  a  State  agency  objection 
to  the  consistency  of  a  Federal  permit 
(§  930.67),  is  the  State  compelled  to  is¬ 
sue  its  State  or  local  government  permit 
if  the  Federal  permit  applicant  appeals 
to  the  Secretary  of  Commerce  and  she 
finds  that  the  Federal  permit  may  be  is¬ 
sued  on  overriding  national  interest  or 
national  security  groimds  (Subpart  H)  ? 
NOAA’s  answer  to  this  questions  is  no. 
Throughout  the  legislative  history  of  the 
Act,  Congress  clearly  indicated  that  the 
Act  was  not  intended  to  preempt  exist¬ 
ing  State  authority.  By  receiving  Federal 
approval  and  assistance  for  its  manage¬ 
ment  program,  a  State  does  not  consent 
to  lose  its  existing  authority  to  deny  the 
issuance  of  coastal-related  permits. 
NOAA  considered  tw'o  measures  for  ad¬ 
dressing  this  issue.  First,  the  regulations 
could  require  the  Secretary  to  dismiss  an 
appeal  in  the  event  the  sqiplicant  failed 
to  secure  State  or  local  government  per¬ 
mits  required  in  addition  to  the  Federal 
permit.  Second,  the  Secretary  could  re¬ 
view  an  activity  notwithstanding  State 
or  local  government  permit  denial,  and 
could  provide  the  applicant  with  an  op¬ 
portunity  to  secure  a  favorable  Secre¬ 
tarial  determination  which  could  be  used 
to  persuade  the  State  to  grant  the  ap¬ 
plicant  an  exception  or  variance.  The 
latter  approach  was  adopted.  We  point 
out  that  this  Issue  does  not  arise  in  cases 
where  concurroit  State  and  local  per¬ 
mits  are  not  required  (e.g.,  on  the  outer 
Continental  Shelf,  on  excluded  Federal 
lands,  etc.) 

A  number  of  reviewers  recommended 
that  the  regulations  include  a  provision 


permitting  direct  appeals  to  the  Secre¬ 
tary  without  awail^g  review  and  ob¬ 
jection  by  the  State  agency.  Reviewers 
urged  that  this  should  be  available  in 
cases  where  the  applicant  declared  in  the 
consistency  certification  that  the  pro¬ 
posed  activity  w-ould  be  inconsistent  with 
the  management  program  but  would 
satisfy  the  objectives  or  purposes  of  the 
Act  or  be  in  the  intrest  of  natioanl  se¬ 
curity.  No  changes  were  made  in  re¬ 
sponse  to  these  cOTiments.  The  regula¬ 
tions  presently  parovide  for  independent 
Secretarial  review  of  an  activity,  and 
this  review  need  not  be  preceded  by  a 
formal  State  agency  objection  ( §  930.- 
132).  Accordingly,  the  Secretary  in  her 
discretlcMi  could  initiate  review  when  no¬ 
tified  that  State  agency  consideraticm 
may  be  imnecessary  in  light  of  the  de¬ 
clared  inconsistenecy  of  an  activity.  The 
initiation  of  review  is  left  to  the  discre¬ 
tion  of  the  Secretary  to  permit  her  to 
defer  action  when  it  appears  that  nego¬ 
tiations  and  disctissions  of  alternatives 
during  State  agency  review  could  lead  to 
the  activity  going  forward  (S  930.124). 
NOAA  does  not  wish  to  ^courage  di¬ 
rect  appeals  to  the  Secretary  which  cir¬ 
cumvent  the  public  notice,  review  and 
accommodation  efforts  which  take  place 
during  State  agency  review. 

A  number  of  commentators  objected  to 
the  narrow  groxinds  which  the. Secretary 
will  use  to  review  an  9q}peal.  Some  re¬ 
viewers  urged  that  appellants  should  be 
able  to  argue  on  appeal  that  the  State 
agency’s  consistency  objection  was  not 
in  accordance  with  the  requirements  of 
the  management  program.  Other  parties 
urged  that  the  appeal  process  should  be 
open  to  third-pajiy  challenges  to  State 
agency  concurrences  which  violate  the 
I'equiremonts  of  the  management  pro¬ 
gram.  No  changes  were  made  in  response 
to  these  comments,  and  the  regulations 
now  clearly  indicate  that  the  Secretary 
will  only  consider  appeals  which  are 
based  on  grounds  that  the  activity  either 
(1)  is  consistent  with  the  objectives  or 
purposes  of  the  Act,  or  (ii)  is  necessary 
in  the  Interest  of  national  security 
(§  930.128) .  The  Secretarial  case-by-case 
review  process  created  by  Sections  307 
(c)  and  (d)  of  the  Act  was  only  intended 
for  the  reviews  of  inconsistent  Federal 
license,  permit  and  assistance  activities 
which  may  be  eligible  for  Federal  ap¬ 
proval  based  upon  the  overruling  na¬ 
tional  interest  concerns  cited  above.  The 
general  manner  in  which  a  State  agency 
implements  its  management  program, 
including  the  manner  In  which  consist¬ 
ency  concurrences  and  objections  are  is¬ 
sued,  shall  be  reviewed  by  the  Office  of 
Coastal  Zone  Management  (OCZM)  pur¬ 
suant  to  its  responsibilities  imder  Sec¬ 
tion  312  of  the  Act,  which  requires  the 
continuing  review  of  management  pro¬ 
grams.  Under  this  provision  of  the  Act, 
OCZM  will  determine  whether  a  State 
is  failing  to  adhere  to  and  is  not  justi¬ 
fied  in  deviating  from  the  approved  pro¬ 
gram,  and  appropriate  remedial  action 
will  be  taken  as  necessary.  Applicants 
and  other  interested  parties  may  submit 


comments  to  OCZM  regarding  alleged 
State  failure  to  properly  implement  a 
management  program.  Finally,  the  con¬ 
tinuing  OCZM  review  efforts  do  not  pre¬ 
clude  a  person  fmn  seeking  judicial  re¬ 
lief  where  otherwise  available  in  the 
event  a  State  agency.  In  reviewing  Fed¬ 
eral  license,  permit,  or  assistance  activi¬ 
ties,  fails  to  properly  enforce  manage¬ 
ment  program  requir^ents. 

SUBPART  I — ASSOCIATE  ADMINISTRATOR  RE¬ 
PORTING  OF  FEDERAL  ACTIONS  WHICH  ARE 

NOT  CONSISTENT  WITH  APPROVED  MAN¬ 
AGEMENT  PROGRAM 

A  number  of  reviewers  recommended 
that  the  discussion  of  the  Act’s  report¬ 
ing  requirements  regarding  Inconsistent 
Federal  actions  not  be  included  within 
the  mediation  discussions.  In  response 
to  these  comments,  a  new  sutK>art  has 
been  added  to  the  regidatkxis.  The  new 
provisicms  invite  the  public  to  sutoiit 
comments  related  to  allied  inconsistent 
Federal  actions  (8  930.141),  and  permit 
the  Associate  Administrator  for  Coastal 
Zone  Management  to  issue  advisory 
statements  indicating  whether  a  particu¬ 
lar  activity  will  be  reported  as  being  in¬ 
consistent  with  an  approved  manage¬ 
ment  program  (8  930.143). 

ENVIRONMENTAL  AND  INFLATIONARY  IMPACT 
STATEMENTS 

NOAA  has  reviewed  these  proposed 
regulations  pursuant  to  the  National  En¬ 
vironmental  Policy  Act  of  1969  and  has 
determined  that  prcanulgation  of  these 
regulations  will  have  no  significant  im¬ 
pact  on  the  environment.  NOAA  has  also 
determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prep¬ 
aration  of  an  Inflationary  Impact  State¬ 
ment  under  Executive  cirder  11821  and 
OMB  Circular  A-107. 

PUBLIC  REVIEW  AND  COMMENT 

NOAA  invites  public  review  of  and 
comments  on  these  proposed  regulations 
so  that  they  again  may  be  modified, 
where  necessary  and  legally  permissible, 
to  fully  satisfy  the  requirements  of  the 
Act  in  a  manner  which  addresses  the 
concerns  of  all  parties  affected  by  the 
Federal  consistency  provisions.  Written 
comments  should  be  submitted  to  the 
Federal  Programs  Diviskm,  Office  of 
Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  U.S.  Department  of  Ctanmerce, 
3300  Whitehaven  Street  NW.,  Washing¬ 
ton,  D.C.  20235,  (Ml  or  before  October 
28,  1977. 

Following  the  close  of  the  comment  pe¬ 
riod  and  review  of  the  ccmiments,  the 
Administrator  may  amend  these  regula¬ 
tions  as  necessary  and  will  publish  final 
regulations  in  the  Federal  Register. 

'Theodore  P.  Gleiter, 
Assistant  Administrator 
for  Administration. 

August  23,  1977. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  add  a  new  Part  930  to  read 
as  follows: 
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PART  930— FEDERAL  CONSISTENCY  WITH 
APPROVED  COASTAL  MANAGEMEKT  D««ll«i«nt 


CuMnutel 


PROGRAMS 


Sec. 


Subpart  A — Ob|activM 

Sec 

930.1  Overall  Objectives. 

Subpart  B— Ganeral  OefiiiitionB 

930.10  Index  to  definitions. 

930.11  Act. 

930.12  Section. 

930.13  Secretary. 

930.14  Exectrtlve  Office  of  the  President. 

930.15  OCZM. 

930.16  Associate  Administrator. 

930.17  Federal  agency. 

030.18  State  agency. 

930.19  Management  program. 

930.20  Coastal  Zone. 

Subpart  C — Consistency  for  Federal  Activities 

930.30  Objectives. 

030.31  Federal  Activity. 

930.32  Directly  affectl^  the  coastal  sons. 

930.33  Consistent  to  the  maxlmtim  eztMit 

practicable. 

930.34  Identifying  Fedwal  activities  di¬ 

rectly  affecting  the  coastal  none. 

930.35  Federal  and  State  agency  coordina¬ 

tion. 

930.36  Availability  of  mediation  for  nega¬ 

tive  determlnatbMi  dl;q>utee. 

930.37  Federal  agency  ocmslstency  deter¬ 

minations  for  propoeed  activities. 

930.38  Af^llcablliity  to  activities  Inltlstsd 

prior  to  manag^nent  {urogram  a{>- 
provaL 

930.39  State  agency  rece^>t  of  consistency 

detomlnatlons. 

930.40  Content  of  a  consistency  determina¬ 

tion. 

930.41  Multiple  Federal  agency  partlcl|>a- 

tlon. 

930.42  State  agency  res{M>D8e. 

930.43  State  agency  disagreement. 

930.44  Avallablllity  of  medlatloa  for  dis¬ 

putes  concerning  propoeed  acttv- 
itles. 

930.45  Availability  of  mediation  for  previ¬ 

ously  reviewed  activities. 

Subpart  O — Consistsncy  for  Aclivtties  Requiring 
a  Federal  License  or  Permtt 

930.50  Objectives. 

930.51  Fednal  license  or  {>ermit. 

930.52  Applicant. 

930.53  Affecting  the  coastal  zone. 

930.54  Manag«nent  program  license  and 

I>ermlt  listing. 

930.55  Unlisted  Federal  license  and  {>ermit 

activities. 

930.56  Pending  applications. 

930.57  Availability  of  mediation  for  ilcense 

or  {>ermlt  disputes. 

930.58  State  agency  guidance  and  assist¬ 

ance  to  i^pllcants. 

930.59  Federal  license  and  {>ermit  activities 

having  Interstate  effects. 

930.60  Consistency  certifications. 

930.61  Multiple  permit  review. 

930.62  Commencement  of  State  agency  re- 
'  view. 

930.63  Public  notice. 

930.64  Public  hearings. 

930.65  State  agency  concurrence  with  a 

consistency  certification. 

930.66  State  agency  objection  to  a  consist¬ 

ency  certification. 

080.87  Managemmit  program  equivalents 
for  consistency  review. 

930.68  Federal  {>ermlttlng  agency  ret^n- 

siblUty. 

930.69  Availability  of  mediation  for  previ¬ 

ously  reviewed  activities. 


930.70  Objectives. 

930.71  Federal  license  or  i>ermlt  activity 

described  In  detalL 

930.72  Person. 

930.73  Affecting  the  coastal  zone. 

930.74  OCS  plan. 

930.75  OCS  activities  subject  to  State 

agency  review. 

930.76  State  agency  assistance  to  {>erBons. 

930.77  Submission  of  an  OCS  plan  and 

consistency  certification. 

930.78  Cmnmencement  of  State  agency  re¬ 

view;  public  notice. 

930.79  State  agency  conciurence  or  objec¬ 

tion. 

930.80  Effect  State  agency  concurrence. 

930.81  Federal  i>ermlttlng  agency  responsi¬ 

bility. 

930fi2  Multiple  permit  review. 

930.83  Amended  or  new  OCS  plans. 

930.84  Review  of  amended  or  new  OCS 

plans;  public  notice. 

930.85  Continuing  State  agency  objections. 

930.86  Failure  to  comply  substantially  with 

an  OCS  plan. 

Subpart  F — Consistency  for  Federal  Assistance 
to  State  and  Local  Governments 

930.90  Objectives. 

930.91  Fedoal  assistance. 

930.93  i4>pllcant  agency. 

930.93  Affecting  the  coastal  zone. 

930.94  OMB  A-86  process. 

930.95  Federal  assistance  geographic  {urovl- 

slon  in  the  management  program. 

930.96  OMB  A-95  project  notification  and 

review. 

930.97  Consistency  review. 

930.98  Federal  assisting  agency  responsi¬ 

bility. 

930.99  Federally  assisted  i»oJects  outside 

at  the  described  geognq>hle  area. 

930.100  Pending  iq>pllcations. 

930.101  Availability  of  mediation  for  Federal 

assistance  diiq>utes. 

930.102  Availability  of  mediation  for  previ¬ 

ously  reviewed  projects. 

Subpart  G — Secretarial  Medlatlea 

930.110  Objectives. 

930.111  Informal  negotiations. 

930.112  Request  for  mediation. 

930.113  Public  hearings. 

930.114  Secretarial  mediation  efforts. 

930.115  Termination  of  mediation. 

930.116  Judicial  review. 

Subpart  H — Secretarial  Review  Related  to  the 
Objectives  or  Purposes  of  the  Act  and  National 
Security  Interests 

930.120  Objectives. 

930.121  Consistent  with  the  objectives  or 

puiposes  of  the  Act. 

930.122  Necessary  In  the  Interest  of  national 

security. 

930.123  Appellant. 

930.124  Informal  discussions. 

930.125  Ap{>eals  to  the  Secretary. 

930.126  Federal  and  State  agency  responses 

to  appeais. 

930.127  Public  notice;  receipt  of  comments. 

930.128  Dismissal  of  a{>peals. 

930.129  Public  hearings. 

930.130  Secretarial  review. 

930.131  Federal  agency  req>onslblllty. 

930.132  Secretarial  review  In  the  absence  of 

an  ap{>eal. 

930.133  Public  notice;  receipt  <rf  comments; 

public  hearings. 

930.134  Secretarial  review;  Federal  agency 

responsibility. 


Subpart  I  Asseclato  Administrator  Reporting  of 

Federal  AcUens  Which  Are  Not  Consistent  With 

Approved  Management  Programs 

See. 

930.140  Objectives. 

930.141  Notification  to  the  Associate  Admin¬ 

istrates. 

930.142  Associate  Administrator  rei>ortlng. 

930.143  Associate  Administrator  advisory 

statements. 

Appendix  A — ^Intobmation  To  Be  Submitted 
With  an  OCS  Exploration  Plan 

Appendix  B — ^Intormation  To  Be  Submitteo 
With  an  OCS  Development  Plan 

Authoritt:  Sections  307,  316  and  317, 
Coastal  Zone  Management  Act  of  1972,  Pub- 
Uc  Law  92-586,  86  Stat.  1280,  16  U.S.C.  S  1451 
et  seq.,  as  amended  by  Public  Law  94-370,  90 
Stat.  1013. 

Subpart  A — Objectives 
§  930.1  Overall  objectives. 

The  objectives  of  these  regulations 
are:  (a)  To  describe  the  obligations  of 
all  agencies,  individuals  and  other  par¬ 
ties  who  are  required  to  comply  with  the 
Federal  consistency  provisions  of  the 
Coastal  Zone  Management  Act; 

(b)  To  implement  the  Federal  con¬ 
sistency  provisions  in  a  maimer  which 
strikes  a  balance  between  the  need  to 
ensure  consistency  for  Federal  activities 
with  approval  coastal  zone  management 
programs  and  the  need  to  promote  Fed¬ 
eral  programs  affecting  the  coastal  zone; 

(c)  To  provide  flexible  procedures 
which  foster  intergovernmental  cooper¬ 
ation  and  minimize  duplicative  effort 
and  unnecessary  delay,  while  making 
certain  that  the  objectives  of  the  Fed¬ 
eral  CMisistency  provisions  of  the  Act  are 
satisfied; 

(d)  To  Interpret  significant  terms  in 
the  Federal  consistency  provisions  so 
that  they  can  be  uniformly  understood 
and  adhered  to  by  all  agencies,  individ¬ 
uals  and  other  affected  parties; 

(e)  To  provide  procedures  to  make 
certain  that  all  Federal  agency  and 
State  agency  consistency  determinations 
are  directly  related  to  the  objectives,  iiol- 
icies,  standards  and  other  criteria  set 
forth  in,  or  referenced  as  part  of,  ap¬ 
proved  coastal  zone  management  pro¬ 
grams; 

(f)  To  provide  procedures  which  the 
Secretary,  in  cooperation  with  the  Exe¬ 
cutive  Office  of  the  President,  may  use 
to  mediate  serious  disagreements  which 
arise  between  Federal  and  State  agen¬ 
cies  during  the  administration  of  ap¬ 
proved  coastal  zone  management  pro¬ 
grams; 

(g)  To  provide  procedures  which  iier- 
mit  the  Secretary  to  review  Federal 
license  or  {lermlt  activities,  or  Federal 
assistance  projects,  to  determine  whether 
they  are  consist^t  with  the  objectives 
or  puiposes  of  the  Act,  or  are  necessary 
in  the  interest  of  national  security;  and 

(h)  To  provide  procedures  which  per¬ 
mit  Interested  parties  to  notify  the  Asso¬ 
ciate  Administrator  for  Coastal  2kme 
Management  of  Federal  actions  believed 
to  be  inconsistent  with  approved  coastal 
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zone  management  programs,  and  for  the 
reporting  of  such  actions  found  by  the 
Associate  Administrator  to  be  Inconsist¬ 
ent  with  such  programs. 

Subpart  B — General  Definitions 

§  930.10  Index  to  deiinititms. 

The  following  list  includes  all  terms 
defined  in  Part  930  of  his  title  keyed  to 
the  section  or  paragraph  In  which  they 
are  defined. 


Term  Section 

Act  . . - . -  930. 11 

Affecting  the  coastal  zone -  930. 63, 

930.  73,  930.  93 

Appellant _  930. 123 

Applicant _  930. 52 

Applicant  agency _  930. 92 

Associate  Administrator _  930. 16 

Coastal  Zone _  930. 20 

Consistent  to  the  maximum  extent 

practicable  _ _  930. 33 

Consistent  with  the  objectives  or 

purposes  of  the  Act _  930. 121 

Development  project _  930.31(b) 

Directly  affecting  the  coastal  aone _  930.  S2 

Executive  Office  of  the  President _  930. 14 

Failure  substantially  to  comply  with 

an  OCS  plan _  930.86(c) 

Federal  activity _  930. 81 

Federal  agency _  930. 17 

Federal  assistance _  980.91 

Federal  license  or  permit _ ... _  930.  61 

Federal  license  or  pwmlt  activity 

described  In  detail _ J _  930. 71 

Management  program -  930. 19 

Necessary  In  the  Interest  of  national 

security  _  930. 122 

OCS  plan .  930.74 

OCZM  _ _ _ _ _  930. 18 

OMB  A-95  process _  930.94 

Person _ 930.72 

Secretary  _ _ _ _ _  980. 13 

Section  _  980. 12 

State  agency _  930. 18 


§  930.11  Acl. 

The  term  “Act”  means  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended  (16  U.S.C.  1451  et  seq.). 

§  930.12  Section. 

The  term  “Section”  means  a  sectiem 
of  the  Coastal  Zone  Management  Act  of 
1972,  as  amended. 

§  930.13  Secretary. 

The  term  “Secretary”  means  the  Sec¬ 
retary  of  the  U.S.  Department  of  Com¬ 
merce. 

§  930.14  Executive  Office  of  the  Presi¬ 
dent. 

The  term  “Executive  Office  of  the  Pres¬ 
ident”  means  the  office,  council,  board, 
or  other  entity  within  the  Executive  Of¬ 
fice  of  the  President  which  shall  partici¬ 
pate  with  the  Secretary  in  seeking  to 
mediate  serious  disagreements  which  may 
arise  between  a  Federal  agency  and  a 
coastal  State. 

§930.15  OCZM. 

The  term  “OCZM”  means  the  Office  of 
Coastal  Z<me  Management,  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  U.S.  Department  of  Commerce. 

§  930.16  Associate  AebninistraKn*. 

The  term  “Associate  Administrator” 
means  the  Associate  Administrator  for 
Coastal  Zone  Management,  National 


Oceanic  and  Atmospheric  Administra¬ 
tion,  U.S.  Department  of  Commerce. 

§  930.17  Federal  agency. 

The  term  “Federal  agency”  means  any 
department,  agency,  board,  commission, 
coimcil.  Independent  office  or  similar  en¬ 
tity  within  the  executive  branch  of  the 
Federal  Government,  or  any  wh(dly 
owned  Federal  Government  corporation. 

§  930.18  State  agency. 

(a)  The  term  “State  agency”  means 
the  agency  designated  pursuant  to  Sec¬ 
tion  306(c)  (5)  of  the  Act  to  receive  and 
administer  grants  for  an  approved  man¬ 
agement  program.  The  306(c)  (5)  State 
agency  is  responsible  for  reviewing  the 
consistency  of  Federal  actions. 

(b)  The  management  program  may 
permit  the  306(c)(5)  State  agency  to 
delegate  the  consistency  review  respon¬ 
sibility  to: 

(DA  single  State  agency  or  clearing¬ 
house  which  will  review  all  Federal 
actions ; 

(2)  A  number  of  State  agencies  with 
each  reviewing  certain  types  of  Fed¬ 
eral  actions; 

(3)  Regional  agencies  (local,  county, 
areawide)  with  each  reviewing  Federal 
actions  affecting  a  particular  region; 

(4)  Any  combination  of  or  alternative 
to  the  above  examples  which  Is  approved 
by  the  Associate  Administrator. 

Unless  otherwise  noted,  the  term  “State 
agency”  shall  be  used  throughout  the 
remainder  of  this  Part  to  mean  the  Sec¬ 
tion  306(c)  (5)  State  agency  as  well  as 
any  other  State,  regional  or  local  agency 
which  has  been  delegated  consistency  re¬ 
view  authority. 

Comment:  Section  306(e)(1)(A)  of  ttie 
Act  permits  “local  Implementation’’  of  the 
management  program  subject  to  adminis¬ 
trative  review  and  enforcement  of  compli¬ 
ance  by  the  section  306(c)  (5)  State  agency. 

(c)  The  management  program  may 
not  require  a  Federal  agency,  applicant, 
or  person  to  submit  a  consistency  deter¬ 
mination  or  certification  to  more  than 
one  agency.  The  single  reviewing  agency 
shall  be  responsible  for  securing  neces¬ 
sary  review  and  comment  from  other 
State,  regional  and  local  government 
agencies.  Only  the  single  reviewing 
agency  is  authorized  to  declare  a  dis¬ 
agreement  with  a  Federal  agency  con¬ 
sistency  determination  issued  for  a  Fed¬ 
eral  activity  (see  Subpart  C),  or  object 
to  the  consistency  of  a  Federal  license, 
permit  or  assistance  activity  (see  Sub- 
parts  D,  E  and  F) . 

Comment:  This  limitation  does  not  re¬ 
move  the  responsibility  of  an  applicant  or 
person  to  follow  required  procedures  for 
securing  State  or  local  government  permits 
when  such  permits  are  required  in  addition 
to  a  Federal  permit. 

(d)  State,  regional  or  local  government 
agencies  delegated  consistency  review  re¬ 
sponsibilities  are  prohibited  from  ap^ 
proving  the  consistency  of  their  own  ap¬ 
plications  of  Federal  licenses,  permits 
and  assistance  which  are  subject  to  the 
requirements  of  this  Part.  Consistency 
review  for  such  applications  must  be  con¬ 


ducted  by  the  State  agency  designated 
pursuant  to  Section  306(c)  (5)  of  the  Act. 

§  930.19  Management  program. 

(a)  The  term  “management  program” 
means  a  State  coastal  zone  management 
program  adopted  by  a  coastal  State  In 
accordance  with  the  provisions  of  Sec¬ 
tion  306  of  the  Act,  approved  by  the 
Associate  Administrator,  and  which  in¬ 
cludes  objectives,  policies,  standards, 
State  ad  local  government  laws,  rules, 
regulations,  plans  or  other  criteria  set 
forth  within  or  referenced,  as  being  part 
of  the  program,  at  the  time  (rf  approval, 
subsequent  amendment  or  refinement  to 
guide  public  and  private  uses  of  resources 
within  the  State’s  coastal  zone. 

§  930.20  Coastal  zone. 

(a)  The  term  “coastal  zone”  means 
the  coastal  zone  as  defined  in  a  State’s 
management  program.  •- 

(b)  All  lands  owned,  leased  or  whose 
use  is  otherwise  by  law  subject  solely  to 
the  discretion  of  the  Federal  Govern¬ 
ment,  as  well  as  lands  held  in  trust  by 
the  Federal  Government,  are  excluded 
from  the  coastal  zone. 

(c)  Federal  activities  including  de¬ 
velopment  projects  undertaken  on  ex¬ 
cluded  Federal  lands  which  “directly  af¬ 
fect  the  coastal  zone,”  and  Federal  li¬ 
cense,  permit  and  assistance  activities  on 
such  lands  which  “affect  the  coastal 
zone”  are  subject  to  the  Federal  con¬ 
sistency  requirements  of  the  Act  and  re¬ 
quire  review  to  determine  consistency 
with  approved  management  programs  in 
accordance  with  the  regulations  in  this 
Part. 

(d)  By  excluding  Federal  lands  from 
the  coastal  zone  for  the  purposes  of  the 
Act,  the  coastal  State  does  not  relin¬ 
quish  or  in  any  way  Impair  its  rights 
or  authority  over  Federal  lands  that 
exist  outside  of  the  context  of  the  coastal 
management  program. 

Subpart  C — Consistency  for  Federal 
Activities 

§  930.30  Objectives. 

The  provisions  of  this  Subpart  are 
provided  to  assure  that  all  Federal  activ¬ 
ities  including  development  projects  di¬ 
rectly  affecting  the  coastal  zone  are  un¬ 
dertaken  in  a  manner  consistent  to  the 
maximum  extent  practicable  with  ap¬ 
proved  State  coastal  management 
programs. 

(Comment:  Statutory  citation.  Subsection 
307(c)  (1) :  “Each  Federal  agency  conducting 
or  supporting  activities  directly  affecting  the 
coastal  zone  shall  conduct  or  support  those 
activities  In  a  manner  which  Is,  to  the  maxi¬ 
mum  extent  practicable,  consistent  with  ap¬ 
proved  state  management  programs.’’ 

Subsection  307(c)  (2) : 

"Any  Federal  agency  which  shall  undertake 
any  development  project  In  the  coastal  zone 
of  a  state  shall  Insure  that  the  project  Is, 
to  the  maximum  extent  practicable,  con¬ 
sistent  with  approved  state  management 
programs.’’).  _ 

§  930.31  Federal  activity. 

(a)  The  term  “Federal  activity”  means 
any  functions  performed  by  or  on  be- 
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half  of  a  Federal  agency  in  the  exercise 
of  its  statutory  responsibilities. 

(b)  A  Federal  development  project  is 
a  Federal  activity  involving  the  plan¬ 
ning,  construction  or  modification  of 
public  works,  physical  facilities,  or  other 
structures,  and  land  and  water  resource 
development,  or  water  resources. 

(c)  The  term  “Federal  activity”  does 
not  include  the  issuance  of  a  Federal  li¬ 
cense  or  permit  to  an  applicant  or  per¬ 
son  (see  Subparts  D  and  E),  or  the 
granting  of  F^efal  assistance  to  an  ap¬ 
plicant  agency  (see  Subpart  F). 

(Comment:  Federal  activities  other  than 
development  projects  may  be  viewed  as  a 
residual  category  covering  Federal  actions 
which  are  neither  direct  Federal  develop¬ 
ment  projects  nor  activities  covered  by  the 
license,  permit  and  assistance  Subparts. 
Examples  could  Include: 

(1)  Regulations  regarding  Federal  waste 
management  practices  (not  a  development 
project) : 

(2)  Federal  agency  activities  requiring  a 
Federal  license  or  permit  (not  covered  by  the 
Federal  license  and  permit  Subpart): 

(3)  Federal  assistance  to  entitles  other 
than  State  and  local  governments,  such  as 
to  Indian  tribes  (not  covered  by  the  Fed¬ 
eral  assistance  Subpart.) 

§  930.32  Directly  affecting  the  coastal 
zone. 

(a)  The  term  “directly  affecting  the 
coastal  zone”  describes  the  coastal  zone 
effect  caused  by  a  Federal  activity  which 
is  suflBcient  to  trigger  Federal  agency  re¬ 
sponsibility  for  making  a  consistency 
determination  and  notifying  the  State 
agency  of  such  determnation. 

(b)  A  Federal  activity  will  directly 
affect  the  coastal  zone  if  the  activity 
causes  significant  (i)  changes  in  the 
manner  in  which  waters,  lands  or  other 
coastal  zone  resources  are  used,  (ii)  lim¬ 
itations  on  the  range  of  uses  of  coastal 
zone  resources,  or  (iii)  changes  in  the 
quality  of  coastal  zone  resources.  The 
significance  of  the  effect  on  the  coastal 
zone  shall  be  considered  in  terms  of  the 
primary,  secondary  and  cumulative 
consequences  of  the  activity.  A  Federal 
activity  which  causes  significant  changes 
in  or  limitations  on  coastal  zone  re¬ 
sources  directly  affects  the  coastal  zone 
even  when  the  activity  causes  both  bene¬ 
ficial  and  detrimental  effects,  and  on 
balance  the  Federal  agency  determines 
that  the  effect  will  be  beneficial. 

§  930.33  Consistent  to  the  maxiniiiin  ex¬ 
tent  practicable. 

(a)  The  term  “consistent  to  the  max¬ 
imum  extent  practicable”  describes  the 
requirement  for  Federal  activities  di¬ 
rectly  affecting  the  coastal  zone  of  States 
with  approved  management  programs  to 
be  consistent  with  such  programs  except 
to  the  extent  that  deviations  are  jus¬ 
tified  because  some  unforeseen  circum¬ 
stance  arising  after  the  approval  of  the 
management  program  present  the  Fed¬ 
eral  agency  with  a  substantial  obstacle 
that  prevents  complete  adherence  to  the 
approved  program. 

(Comment:  The  legislative  history  of  the 
Act  states  that  Congress  does  not  anticipate 
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“that  there  will  be  any  oonaiderable  number 
of  sltuatlona  where  as  a  practical  matter  a 
Federal  agency,  cannot  conduct  or  support 
activities  without  deviating  from  iq>|»oved 
State' managranent  programs.**  This  antici¬ 
pated  result  stems  from  Congress*  Intent  that 
Federal  agencies  consult  with  the  Secretary 
and  State  agencies  during  program  develop¬ 
ment  so  that  “any  aspects  or  phases  of  the 
proposed  program  which  are  deemed  by  any 
agency  to  be  Impractical  to  carry  out  or  sup¬ 
port  will  be  brought  to  the  attention  of  the 
Secretary  and  steps  will  be  taken  at  that 
point  to  iron  out  whatever  difficulties  appear 
to  be  established.**  Congress,  however,  rec¬ 
ognized  a  need  to  permit  deviations  from  a 
management  program  In  limited  cases  where 

(I)  clrciunstances  arise  which  were  not  fore¬ 
seen  at  the  time  of  program  approval,  and 

(II)  such  circumstances  create  a  substantial 
obstacle  preventing  complete  adherence  to 
approved  program.  Accordingly,  complete 
consistency  with  the  management  program 
Is  the  general  rule  with  exceptions  permitted 
only  for  the  special  circumstances  described 
above.) 

(b)  The  term  “consistent  to  the  maxi¬ 
mum  extent  practicable”  shall  be  con¬ 
strued  in  conjunction  with  the  provi¬ 
sions  of  section  307(e).  Sections 
307(c)  (1)  and  (2),  and  307(e).  When 
read  together,  preserve  for  each  Fed¬ 
eral  agency  the  responsibility  for  carry¬ 
ing  out  its  statutory  obligations  sitoject 
to  the  additional  requirements  imposed 
by  the  Act.  Hierefore,  each  F^eral 
agency  shall  cemsider  State  management 
programs  as  supplement  requirements  to 
be  adhered  to  in  addition  to  existing 
agency  mandates,  and  ^all  conduct 
Federal  activities  directly  affecting  the 
coastal  zone  in  a  manner  consistent  to 
the  maximum  extent  practicable  with 
approved  management  programs,  un¬ 
less  compliance  with  the  management 
program  is  prohibited  based  upon  the 
requirements  of  existing  law  applicable 
to  the  agency’s  operations.  If  a  Federal 
agency  asserts  that  compliance  with  the 
management  program  is  prohibited,  it 
must  clearly  describe  to  the  State  agency 
the  legislative  provisions,  legislative  his¬ 
tory,  or  other  legal  authority  which 
limits  the  Federal  agency’s  discretion  to 
comply  with  the  requirements  of  the 
management  program. 

(Comment:  Statutory  citation:  Section 
307(e):  “Nothing  In  this  title  shall  be  con¬ 
strued:  (1)  To  diminish  either  Federal  or 
state  Jurisdiction,  responsibility,  or  rights 
In  the  field  of  planning,  development,  or 
control  of  water  resomces,  submerged  lands, 
or  navigable  waters;  nor  to  displace,  super¬ 
sede,  limit,  or  modify  any  Interstate  com¬ 
pact  or  the  Jurisdiction  or  responsibility  of 
any  legally  established  Joint  or  common 
agency  of  two  or  more  states  or  of  two  or 
more  states  and  the  Federal  C3k>vernment; 
nor  to  limit  the  authority  of  Congress  to 
authorize  and  fund  projects; 

(2)  As  superseding,  modifying,  or  repeal¬ 
ing  existing  laws  applicable  to  the  various 
Federal  agencies;  nor  to  affect  the  Jurisdic¬ 
tion,  powers,  or  prerogatives  of  the  Inter¬ 
national  Joint  Commission,  United  States 
and  Canada,  the  Permanent  Engineering 
Board,  and  the  United  States  (grating  en¬ 
tity  or  entitles  established  piirsuant  to  the 
(Columbia  River  Basin  Treaty,  signed  at 
Washington.  January  17,  1961,  or  the  Inter¬ 
national  Boundary  and  Water  Commission. 
United  States  and  Mexico.**) 


§  930.34  Identifying  Federal  activities 

direedy  affecting  the  coastal  zone. 

(a)  Federal  agencies  shall  determine 
which  of  their  activities  directly  affect 
the  coastal  zone  of  States  with  approved 
management  programs. 

(b)  Federal  agencies  shall  consider  all 
development  projects  within  the  coastal 
zone  to  be  significant  sictivities  Erectly 
affecting  the  coastal  zone.  All  other  types 
of  activities  within  the  coastal  zone  are 
subject  to  Federal  agency  review  to  de¬ 
termine  whether  they  directly  affect  the 
coastal  zone. 

(Comment:  Some  Federal  activities,  such 
as  a  particular  resource  procurement  prac- 
.tloe,  may  not  have  the  potential  for  causing 
a  significant  effect  upon  the  coastal  zone 
even  when  undertaken  within  the  coastal 
zone.) 

(c)  Federal  activities  outside  of  the 
coastal  zone  (e.g.,  on  excluded  Federal 
lands,  on  the  outer  Continental  Shelf,  or 
landward  of  the  coastal  zone)  are  sub¬ 
ject  to  Federal  agency  review  to  deter¬ 
mine  whether  they  directly  affect  the 
coastal  zone. 

(Comment:  Federal  agencies  should  deter¬ 
mine  whether  a  Federal  activity  outside  of 
the  coastal  zone  directly  affects  coastal  zone 
resomces  by  considering  the  location,  mag¬ 
nitude  and  type  of  activity  contemplated.  A 
direct  effect  usually  will  be  found  when 
the  proposed  activity  Is  large  in  magnitude 
and  is  adjacent  or  in  close  proximity  to  the 
coastal  zone.  The  smaller  the  magnitude  of 
the  activity  and  the  further  it  Is  from  the 
coastal  zone,  the  less  likely  is  the  potential 
f(^  significant  effects  on  coastal  zone  re¬ 
sources.  However,  even  in  cases  where  a  pro¬ 
posed  activity  is  a  great  distance  from  the 
coastal  zone,  the  Federal  agency  must  still 
make  a  consistency  determination  and  no¬ 
tify  the  State  agency  of  such  determination 
if  the  proposed  activity  will  directly  affect 
the  coastal  zone  (e.g.,  upland  stream  modi¬ 
fication  significantly  affecting  the  quality  of 
coastal  waters).  Federal  agencies  are  en¬ 
couraged  to  refer  to  the  Council  on  Environ¬ 
mental  Quality’s  guidelines  In  40  CFR  Part 
1600  for  assistance  towards  developing  a 
method  for  identifying  Federal  activities  di¬ 
rectly  affecting  the  coastal  zone.) 

§  930.35  FiMieral  and  Stale  agency  coor¬ 
dination. 

(a)  State  agencies  may  list  in  their 
management  programs  Federal  activities 
which,  in  the  opinion  of  the  State  agency, 
directly  affect  the  coastal  zone  and 
require  a  Federal  agency  consistency 
determination.  Ldsted  Federal  activities 
shall  be  described  in  terms  of  type  and 
general  location  (e.g..  Federal  reclama¬ 
tion  projects  in  coastal  counties) .  During 
management  program  development.  Fed¬ 
eral  ageheies  are  encouraged  to  develop 
agreements  with  State  agencies  regarding 
Federal  activities  directly  affecting  the 
coastal  zone  to  be  listed  in  the  manage¬ 
ment  program.  This  joint  effort  should  be 
carried  out  with  a  view  towards  avoid¬ 
ing  consistency  reviews  for  Federal  acti¬ 
vities  which  will  normally  have  minimal 
and  insignificant  impacts  upon  the 
coastal  zone,  both  in  an  individual  and 
cumulative  sense. 

(b)  State  ag^cies  may  monitor  un¬ 
listed  Federal  activities  (e.g.,  by  use  of 
OMB  Circular  A-9S  review,  review  of  Na- 
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tional  Environmental  Policy  Act  (NEPA) 
environmental  Impact  statements,  etc.) 
and  should  notify  Federal  agmcie*  oC 
unlisted  Federal  activities  which  Fed¬ 
eral  agencies  have  determined  are  not 
subject  to  consistency  review,  but  which 
in  the  opinion  of  the  State'  agency 
directly  affect  the  coastal  zone  and 
require  a  Federal  agency  consistency 
determination.  State  agencies  miust 
notify  Federal  agencies  within  45  days 
from  notice  of  the  unlisted  Federal  acti¬ 
vity,  otherwise  the  State  ^ency  waives 
its  right  to  request  a  consistency  deter¬ 
mination. 

(c)  If  a  Federal  agency  decides  that  a 
consistency  determination  is  not  required 
for  a  Federal  activity  (i)  identified  by  a 
State  agency  on  its  list  or  through  case- 
by-case  monitoring,  or  (ii)  which  is  the 
same  as  or  similar  to  activities  for  which 
consistency  determinations  have  been 
prepared  in  the  past,  the  Federal  agency 
shall  provide  the  State  agency  with  a 
notification,  at  the  earliest  practicable 
time  in  the  planning  of  the  activity, 
briefly  setting  forth  the  reasons  for 
its  negative  determination.  A  negative 
determination  shall  be  provided  to  the 
State  agency  at  least  90  days  before  the 
proposed  activity  reaches  a  decision  st^e 
likely  to  restrict  the  use  of  alternative 
measures  for  undertaking  the  activity, 
unless  both  the  Federal  agency  and  the 
State  agency  agree  to  an  alternative  noti¬ 
fication  schedule. 

{Comment:  A  determination  that  a  pro¬ 
posed  Federal  activity  directly  affects  the 
coastal  zone  leads  to  two  significant  bene¬ 
fits.  First,  this  finding  requires  the  Federal 
agency  to  review  the  activity  to  assure  that 
it  wUl  be  undertaken  in  a  manner  consistent 
to  the  maximum  extent  practicable  with  an 
Improved  management  program  and,  second, 
the  consistency  determination  will  provide 
the  State  agency  with  an  opportunity  to  re¬ 
view  and  comment  on  the  proposed  activity, 
and  will  assist  the  State  in  planning  for  and 
managing  the  anticipated  coastal  zone  ef¬ 
fects.  Given  the  benefits  to  be  derived  from 
this  process.  Federal  agencies  are  encouraged 
to  construe  Uberally  the  "directly  affecting” 
test  in  a  manner  which  favts-s  Inclusion  of 
activities  subject  to  consistency  review.) 

^  930.36  Availability  of  mediation  for 
negative  determination  disputes. 

In  the  event  of  a  serious  disagreement 
between  a  Federal  agency  and  a  State 
agency  regarding  a  determination  related 
to  whether  a  proposed  activity  directly 
affects  the  coastal  zone,  either  party  may 
seek  the  voluntary  Secretarial  mediation 
services  provided  for  in  Subpart  G. 

§  930.37  Federal  agency  consistency  de¬ 
terminations  for  proposed  activities. 

(a)  Federal  agencies  shall  review  their 
proposed  Federal  activities  which  di¬ 
rectly  affect  the  coastal  zone  in  order  to 
develop  consistency  determinations 
which  Indicate  whether  such  activities 
will  be  imdertaken  in  a  manner  consist¬ 
ent  to  the  maximum  extent  practicable 
with  approved  State  management  pro¬ 
grams.  Federal  agencies  are  encouraged 
to  consult  with  State  agencies  during 
their  efforts  to  assess  whether  such  ac¬ 
tivities  will  be  consistent  to  the  maxi¬ 
mum  extent  practicable  with  such  pro¬ 
grams. 


(b)  In  cases  where  Federal  agencies 
will  be  performing  an  activity  other  than 
a  development  project  (e.g.,  issuing  regu¬ 
lations  or  regional  directives  regarding 
resource  management  practices),  the 
agency  may  develop  one  general  consist¬ 
ency  determination  thereby  avoiding 
the  necessity  of  issuing  separate  con¬ 
sistency  determinations  for  each  in¬ 
cremental  action  controlled  by  the  major 
activity.  If  a  Federal  agency  decides  to 
issue  a  general  consistency  determina¬ 
tion,  it  shall  thereafter  periodically  con¬ 
sult  with  the  State  agency  to  discuss  the 
manner  in  which  the  major  activity  is 
being  undertaken. 

(c)  In  cases  where  the  Federal  agency 
has  sufficient  information  to  determhie 
the  consistency  of  a  proposed  develop¬ 
ment  project  from  planning  to  comple¬ 
tion,  only  one  consistency  determination 
will  be  required.  However,  in  cases  where 
major  Federal  decisions  related  to  a  pro¬ 
posed  development  project  will  be  made 
in  phases  based  upon  deevloping  infor¬ 
mation,  with  each  subsequent  phase  sub¬ 
ject  to  Federal  agency  discretion  to  im¬ 
plement  alternative  decisions  based  upon 
such  information  (e.g.,  planning,  siting, 
and  design  decisions),  a  consistency  de¬ 
termination  will  be  required  for  each 
major  decision.  In  cases  of  phased  de¬ 
cision-making,  Federal  agencies  shall 
ensure  that  the  development  project 
continues  to  be  consistent  to  the  maxi¬ 
mum  extent  practicable  with  the  State’s 
management  program. 

§  930.38  Applicability  to  activities  ini¬ 
tiated  prior  to  management  program 
approval. 

(a)  A  consistency  determination  will 
be  required  for  ongoing  Federal  activities 
other  than  development  projects  (e.g., 
resource  management  practices)  initi¬ 
ated  prior  to  management  program  ap¬ 
proval,  which  are  governed  by  statutory 
authority  under  which  the  Federal 
agency  retains  discreticm  to  reassess  and 
modify  the  activity.  In  these  cases  the 
consistency  determination  must  be  made 
by  the  Federal  agency  at  the  earliest 
practicable  time  following  management 
program  approval,  and  the  State  agency 
must  be  provided  with  a  consistency  de¬ 
termination  no  later  than  120  days  after 
program  approval  for  ongoing  activities 
which  the  State  agency  identifies  as  sub¬ 
ject  to  consistency  with  the  management 
program. 

{Comment:  In  these  cases  Federal  agencies 
should  consider  general  modification  of  Fed¬ 
eral  regulations  or  regional  directives  to  re¬ 
flect  the  consistency  obligations  which  result 
following  approval  of  management  pro¬ 
grams.) 

(b)  A  consistency  determination  shall 
be  required  for  major,  phased  Federal 
development  project  decisions  described 
in  §  930.37(c)  which  are  made  following 
management  program  approval  and  are 
related  to  development  projects  initiated 
prior  to  program  approval.  In  making 
these  new  decisions.  Federal  agencies 
shall  consider  coastal  zone  effects  not  ful¬ 
ly  evaluated  at  the  outset  of  the  project. 
This  provision  shall  not  apply  to  phased 
Federal  decisions  which  were  specifically 
described,  considered  and  approved 


(e.g.,  in  a  final  environmental  impact 
statement  issued  pursuant  to  the  Na?. 
tional  Environmental  Policy  Act)  prior 
to  management  program  approval. 

§  930.39  State  agency  receipt  of  con¬ 
sistency  determinations. 

(a)  Federal  agencies  shall  provide 
State  agencies  with  consistency  determi¬ 
nations  for  all  Federal  activities  directly 
affecting  the  coastal  zone.  The  Federal 
agency  may  provide  the  State  agency 
with  this  information  in  any  manner  it 
chooses  so  long  as  the  requirements  of 
this  Subpart  are  satisfied. 

{Comment:  Federal  agencies  are  strongly 
encouraged  to  provide  consistency  determi¬ 
nations  to  State  agencies  through  use  of  ex¬ 
isting  notification  procedvires  (e.g.,  OMB 
Circular  A-95,  NEPA  environmental  impact 
statements,  memoranda  of  understanding, 
etc.)  in  order  to  avoid  waste,  duplication  of 
effort,  and  to  reduce  Federal  and  State 
agency  administrative  burdens.  The  use  of 
existing  procedures  is  permissible  so  long 
as  such  procedures  are  modified  or  supple¬ 
mented  as  necessary  to  satLsfy  the  require¬ 
ments  of  this  Subpart.) 

(b)  Federal  agencies  shall  provide 
State  agencies  with  a  consistency  deter¬ 
mination  at  the  earliest  practicable  time 
in  the  planning  or  reassessment  of  the 
activity.  A  consistency  determination 
should  be  prepared  following  develop¬ 
ment  of  sufficient  Information  to  deter¬ 
mine  reasonably  the  consistency  ot  the 
activity  with  the  State’s  management 
program,  but  before  the  Federal  agency 
reaches  a  significant  point  of  decision¬ 
making  in  its  review  process.  The  con¬ 
sistency  determination  shall  be  provided 
to  State  agencies  at  least  90  days  before 
the  Federal  activity  reaches  a  decision 
stage  likely  to  restrict  the  use  of  alterna¬ 
tive  measures  for  undertaking  the  ac¬ 
tivity,  unless  both  the  Federal  agency 
and  the  State  agency  agree  to  an  alter¬ 
native  notification  schedule. 

{Comment:  Federal  and  State  agencies  are 
encouraged  to  agree  upon  flexible  procedures 
for  extending  the  notification  requirement 
beyond  90  days  for  major  activities  requiring 
a  substantial  period  for  adequate  review, 
and  for  lessening  the  notification  period  for 
minor  activities.)  ^ 

§  930.40  Content  of  a  eonsistency  deter¬ 
mination. 

(a)  ’The  consistency  determination 
shall  Include  a  statement  indicating 
whether  or  not  the  proposed  activity  will 
be  imdertaken  in  a  manner  consistent 
to  the  maximiun  extent  practicable  with 
the  management  program  and  a  discus¬ 
sion  relating  to  coastal  zone  effects  of  the 
activity  to  the  relevant  elements  of  the 
management  program.  ’The  consistency 
determination  shall  also  include  a  de¬ 
tailed  description  of  the  activity  and 
comprehensive  data  and  information 
sufficient  to  support  the  Federal  agency’s 
consistency  decision.  The  amount  of  de¬ 
tail  provided  in  the  description  and  in 
the  supporting  Information  shall  be 
commensurate  with  the  expected  effects 
of  the  activity  on  the  coastal  zone. 

(b)  In  making  its  consistency  deter¬ 
mination,  the  Federal  agency  shall  be 
guided  by  the  examples  set  out  bdlov 
(which  are  not  meant  to  be  exhaustively, 
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The  first  three  examples  emphasize  Is¬ 
sues  related  to  project  siting,  design  and 
associated  coastal  zone  effects.  Exaniples 
4  and  5  draw  a  distinction  between  fiuic- 
tionally  dependent,  associated  facilities 
(i.e.,  the  use  of  the  primary  project  is 
dependent  upon  the  construction  of  the 
associated  facility)  and  independent 
facilities  induced  by  the  primary  project 
(i.e.,  the  primary  project  can  function  in¬ 
dependent  of.  and  is  not  justified  by.  the 
induced  facilities).  In  the  former  case, 
the  existence  of  the  inconsistent  associ¬ 
ated  facility  warrants  a  finding  by  the 
Federal  sigency  that  the  primary  project 
may  not  be  declared  to  be  consistent  with 
the  management  program  until  the 
facility  is  modified  or  the  proposal  re¬ 
vised  to  substitute  the  associate  facility 
with  an  acceptable  activity.  In  the  latter 
case,  the  example  points  out  that  the  pri¬ 
mary  project  may  be  declared  to  be  con¬ 
sistent  with  the  manag^ent  program, 
and  the  inconsistent  induced  facilities 
can  be  controlled  through  alternate 
means.  Finally,  the  last  example  high¬ 
lights  the  situation  where  the  Federal 
activity  causes  adverse  effects  upon 
coastal  zone  resources  but  the  manage¬ 
ment  program  does  not  contain  require¬ 
ments  related  to  these  effects.  In  this 
Instance  the  Federal  agency  may  declare 
the  activity  to  be  consistent  with  the 
management  program.  The  examples 
below  do  not  address  situations  where  the 
Federal  agency  detennmes  that  devia¬ 
tions  from  the  requirements  of  the  man¬ 
agement  program  are  justified  in  ac¬ 
cordance  with  the  exceptions  permitted 
under  §  930.33  ("Consistent  to  the  maxi¬ 
mum  extent  practicable”) . 

(1)  If  the  activity  will  not  cause  un¬ 
acceptable  adverse  effects  on  coastal  zone 
resources  in  terms  of  the  requirements 
of  the  management  program  (e.g.,  the 
project  is  sited  in  a  permissible  area  and 
meets  management  program  perform¬ 
ance  standards) .  the  Federal  agency  may 
declare  the  activity  to  be  consistent  with 
the  management  program; 

(2)  If  the  siting  of  the  activity  in  the 
coastal  zone,  or  its  design,  results  in  an 
imacceptable  adverse  effect  on  coastal 
zone  resoiuxes  (e.g..  th#  project  is  sited 
in  an  area  of  particular  concern  where 
development  is  prohibited,  or  its  design 
win  violate  wetland  or  floodplain  protec¬ 
tion  poUcies).  the  Federal  agency  may 
not  declare  the  activity  to  be  consistent 
with  the  management  program; 

(3)  If  the  siting  of  the  activity  Is  (i) 
permissible  (e.g.,  a  shoreline  project  is 
coastal-dependent  and  a  permitted  use) . 
or  (11)  not  subject  to  the  requirements 
of  the  management  program  (e.g.,  the 
faculty  is  sited  on  excluded  Federal 
lands) ,  but  the  primary  coastal  zone  ef¬ 
fects  do  not  conform  to  the  requirements 
of  the  management  pn^ram  (e.g.,  the 
project  as  proposed  would  cause  air  or 
water  quaUty  vlolaticms),  the  Federal 
agency  may  not  declare  the  activity  to  be 
consistent  with  the  management  pro¬ 
gram; 

(4)  If  the  siting  of  the  project  is 
permissible  or  not  subject  to  the  iWure- 
ments  of  the  management  program  (see 
Example  3).  but  a  proposed  associated. 


functionally  dependent  faculty  located  in 
or  primarily  affecting  the  coastal  zone  is 
not  consistent  with  the  requirements  of 
the  management  program  (e.g.,  a  pro¬ 
posed  pipeline  connection  to  the  project 
does  not  meet  erosion  control  perform¬ 
ance  standards) ,  the  Federal  agency  may 
not  declare  the  project  to  be  consistent 
with  the  management  program  imtU  the 
necessary  supporting  facUity  is  modified 
to  conform  to  the  requirements  of  the 
management  program.  If  the  proposed 
pipeline  connection  is  redesigned  to  con¬ 
form  to  erosion  control  requirements,  or 
if  the  pipeline  is  replaced  by  an  alternate, 
permissible  transport  method,  the  Fed¬ 
eral  agency  may  declare  the  project  to 
be  consistent  with  the  management  pro¬ 
gram; 

(5)  If  the  activity  is  permissible  (e.g.. 
Corps  of  Engineers  harbor  dredging)  and 
this  project  creates  an  incentive  for  fimc- 
tionaUy  independent  residential  develop¬ 
ment  around  the  harbor  area,  and  the 
onshore  development  wiU  not  conform  to 
the  requirements  of  the  management 
program  (noncoastal-dependent  resi¬ 
dential  development  limits  by  the  man¬ 
agement  program),  the  Federal  agency 
may  nevertheless  declare  the  primary 
activity  to  be  consistent  with  the  man¬ 
agement  program.  This  results  because 
the  proposed  project  has  an  indep^dent 
pmpose  (e.g.,  rehabilitate  the  existing 
haihor  channel  to  facilitate  ccxnmercial 
(and  incidental  recreational)  vessel  traf¬ 
fic)  .  and  the  additional  onshore  develop¬ 
ment  demanded  in  resp<mse  to  increased 
recreational  opportunities  is  neither  a 
necessary  associated  facUity  (see  Ex¬ 
ample  4)  nor  a  justification  for  under¬ 
taking  the  dredging  project.  This  result 
is  not  adverse  since  the  State,  through 
the  requirements  of  the  management 
program,  has  the  authority  to  prohibit 
or  control  inconsistent  onshore  develop¬ 
ment  (e.g.,  by  restrictive  zoning,  by  deny¬ 
ing  the  issuance  of  State  coastal  permits, 
by  objecting  to  the  consistency  of  Federal 
permits  that  might  be  required,  etc.) ; 

(6)  If  the  activity  is  not  subject  to 
the  requirements  of  the  management 
program  (e.g..  National  Park  Service  ex¬ 
pansion  of  recreation  facility  on  excluded 
I^ederal  lands)  and  this  project  creates 
an  incentive  for  the  development  of  mo- 
td  and  other  commercial  facilities  in  an 
adjacent  coastal  zone  urban  area,  but 
the  management  program  does  not  con¬ 
tain  policies,  objectives  or  standards  con- 
troUing  such  mban  development  (e.g., 
not  prohibited  or  controlled  despite  po¬ 
tential  for  adverse  impacts),  then  the 
Federal  agency  may  declare  the  primary 
activity  to  be  consistent  with  the  man¬ 
agement  program.  This  results  because 
the  State  agency  has  no  basis  for  object¬ 
ing  to  the  adverse  effects  since  the  man- 
f^ment  program  does  not  address  the 
Issue. 

(c)  When  Federal  agency  standards 
are  more  restrictive  than  standards  or 
requirements  contained  in  the  State’s 
management  program,  the  Federal  agen¬ 
cy  may  continue  to  apply  its  stricter 
standai^  (e.g.,  restrict  project  develop¬ 
ment  or  desi^  alternatives  notwith¬ 
standing  permissive  management  pro¬ 


gram  policies).  In  such  cases  the  Fed¬ 
eral  agency  should  inform  the  State 
agency  in  the  consistency  determination 
of  the  statutory,  regulatory  or  other  ba¬ 
sis  for  the  application  of  the  stricter 
standards. 

§  930.41  Multiple  Federal  agency  partic* 
ipalion. 

Whenever  more  than  one  Federal 
agency  is  involved  in  a  Federal  activity 
directly  affecting  the  coastal  zone,  or  is 
involved  in  a  group  of  such  activities  re¬ 
lated  to  each  other  because  of  their  fimc- 
tional  interdependence  or  geographic 
proximity,  consideration  should  be  given 
to  the  preparation  of  one  consistency 
determination  for  all  the  Federal  activi¬ 
ties  involved.  In  such  cases.  Federal 
agencies  should  consider  joint  prepara¬ 
tion  or  lead  agency  development  of  the 
consistency  determination.  In  either  case, 
the  consistency  determination  (1)  must 
be  transmitted  to  the  State  agency  at 
least  90  days  before  major  decisions  are 
taken  by  any  of  the  participating  agen¬ 
cies.  (11)  must  indicate  whether  or  not 
each  of  the  proposed  activities  is  consist¬ 
ent  to  the  maximum  extent  practicable 
with  the  management  program,  and  (Hi) 
must  include  Information  on  each  pro¬ 
posed  activity  sufiBcient  to  support  the 
consistency  determination. 

§  930.42  State  agency  response. 

(a)  A  State  agency  shall  Inform  the 
Federal  agency  of  its  agreement  or  dis¬ 
agreement  with  the  Federal  agency’s 
consistency  determination  at  the  earliest 
practicable  time.  If  a  final  response  has 
not  been  developed  and  issued  within  45 
days  from  receipt  of  the  Federal  agency 
notification,  the  State  agency  should  at 
that  time  inform  the  Federal  agency  of 
the  status  of  the  matter  and  the  basis 
for  further  delay.  The  Federal  agency 
may  presume  State  agency  agreement  if 
the  State  agency  fails  to  provide  a  re¬ 
sponse  within  45  days  from  receipt  of  the 
Federal  agency  notification. 

(b)  State  agency  agreement  shall  not 
be  presumed  in  cases  where  the  State 
agency,  with  the  45  day  period,  requests 
an  extension  of  time  to  review  the  mat¬ 
ter.  Federal  agencies  shall  approve  one 
request  for  an  extension  period  of  30 
days  or  less.  In  cmisiderlng  whether  a 
longer  or  additional  extension  period  is 
appropriate,  the  Federal  agency  should 
consider  the  magnitude  and  complexity 
of  the  InfOTmation  contained  in  the  con¬ 
sistency  determination. 

§  930.43  State  agency  disagreement. 

(a)  In  the  event  the  State  agency  dis¬ 
agrees  with  the  Federal  agency’s  consist¬ 
ency  determination,  the  State  agency 
shall  accompany  its  response  to  the  Fed¬ 
eral  agency  with  its  reasons  for  the  dis¬ 
agreement  and  supporting  information. 
The  State  agency  response  must  de¬ 
scribe  (1)  how  the  proposed  activity  will 
be  inconsistent  with  specific  elements  of 
the  management  program,  and  (ii)  al¬ 
ternative  measures  (if  they  exist)  which, 
if  adopted  by  the  Federal  agency,  would 
allow  the  activity  to  proceed  in  a  man¬ 
ner  consistent  to  the  maximiun  extent 
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practicable  with  the  management  pro¬ 
gram. 

(b)  State  agencies  shall  send  to  the 
Associate  Administrator  a  copy  of  re¬ 
sponses  which  describe  disagreements 
with  Federal  agency  consistency  deter¬ 
minations. 

(c)  In  the  event  of  a  disagreement, 
the  Federal  and  State  agencies  should 
utilize  the  remaining  portion  of 'the  90- 
day  notice  period  to  attempt  to  resolve 
their  differences.  In  cases  of  continuing 
State  agency  disagreement.  Federal 
agencies  are  encouraged  to  smpend  im¬ 
plementation  of-  the  activity  beyond  the 
90-day  period  pending  resolution  of  the 
disagreement. 

§  930.44  Availability  of  Inf^diatioo  for 
disputes  concerning  proposed  activi¬ 
ties, 

(a)  In  the  event  of  a  serious  disagree¬ 
ment  between  a  Federal  agency  and  a 
State  agency  regarding  the  consistency 
of  a  propos«i  Federal  activity  directly  af¬ 
fecting  the  coastal  zone,  either  party 
may  request  the  voluntary  Secretarial 
mediation  services  provided,  for  in  Sub¬ 
part  Q. 

§  930.45  Availability  of  mediation  for 
previously  reviewed  activities. 

,  >a)  The  State  agency  shall  request 

that  the  Federal  agency  take  appropriate 
remedial  action  followliig  a  serious  dis¬ 
agreement  resulting  from  a  State 
agency’s  objection  to  a  Federal  activity 
which  was:  (1)  previously  determined  to 
be  consistent  to  the  maxhmun  extent 
practicable  with  the  State’s  management 
program,  but  which  the  State  agency 
later  maintains  is  being  conducted  or  is 
having  a  coastal  zone  effect  substantially 
different  than  originally  proposed  and. 
as  a  result,  is  no  longer  consistent  to  the 
maximum  extent  practicable  with  the 
State’s  management  program,  or  (ii) 
previously  determined  not  to  be  a  Fed¬ 
eral  activity  directly  affecting  the  coastal 
zone,  but  which  the  State  agency  later 
maintains  Is  being  conducted  or  is  hav¬ 
ing  a  coastal  zcoie  effect  substantially  dif¬ 
ferent  than  originally  iwoposed  and,  as  a 
result,  the  activity  directly  affects  the 
coastal  zone  and  is  not  consistent  to  the 
maximum  extent  practicable  with  the 
State’s  management  program. 

’  (b)  If,  after  a  reasonable  time  follo.w- 

ing  a  request  for  remedial  action,  the 
State  agency  still  maintains  that  a  seri¬ 
ous  disagreement  exists,  either  party  may 
request  the  volimtary  Secretarial  media¬ 
tion  services  provided  for  in  Subpart  G. 

Subpart  D — Consistency  for  Act'tvHies 

Requiring  a  Federal  License  or  Permit 

§  930.50  Objectives.  * 

The  provisions  of  this  Subpart  are  pro¬ 
vided  to  assure  that  Federally  licensed 
or  permitted  activities  affecting  the 
coastal  zone  are  conducted  In  a  masiner 
consistent  with  approved  management 
programs. 

(Comment:  Statutory  citation:  Subsection 
307(c)  (3)  (A) :  "After  final  approval  by  the 
Secretary  ot  a  state’s  management  program, 
any  applicant  toe  a  required  Federal  Uoense 
or  permit  to  conduct  an  activity  affecting 
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land  or  water  uses  In  the  coastal  zone  of  that 
state  shall  provide  In  the  application  to  the 
Ucenelng  or  permitting  agency  a  certification 
that  the  prc^nieed  activity  compUes  with  the 
state’s  {q>proved  program  and  that  such 
activity  1^11  be  conducted  In  a  manner  con¬ 
sistent  with  the  program  At  the  same  time, 
the  applicant  shall  furnish  to  the  state  or  its 
designated  agency  a  copy  of  the  certification, 
with  all  necessary  Information  and  data. 
Each  coastal  state  shall  establish  procedures 
for  public  notice  In  the  case  of  all  such 
certifications  and,  to  the  extent  It  deems  ap¬ 
propriate,  procedures  for  public  hearings  in 
connection  therewith.  At  the  earliest  prac¬ 
ticable  time,  the  state  or  its  designated 
agency  shall  notify  the  Federal  agency  con¬ 
cerned  that  the  state  concurs  with  or  objects 
to  the  applicant’s  certification.  If  the  state 
or  Its  designated  agency  falls  to  furnish  the 
required  notification  within  six  months  after 
receipt  of  its  copy  of  the  applicant’s  cer¬ 
tification,  the  state’s  concurrence  with  the 
certification  shall  be  conclusively  presumed. 
No  license  or  permit  shall  be  granted  by  the 
Federal  agency  until  the  state  or  Its  desig¬ 
nated  agency  has  conemred  with  the  appli¬ 
cant’s  certification  or  until,  by  the  state’s 
fallme  to  act,  the  concurrence  is  conclusively 
presumed.”) 

§  930.51  Federal  license  or  permit. 

The  term  “Federal  license  or  permit’’ 
means  any  authorization,  certification, 
approval,  or  other  form  of  permission, 
and  any  removal  thereof,  which  any 
Federal  agency  is  empowered  to  issue  to 
an  applicant. 

§  930.52  Applicant. 

TTie  term  “applicant”  means  any  indi¬ 
vidual,  public  or  private  corporation, 
partnership,  association,  or  other  entity 
organized  or  existing  under  the  laws  of 
any  State,  or  any  State,  regional,  or  local 
government,  who  has  applied  for  but  has 
not  yet  received  a  Federal  license  or  per¬ 
mit  to  conduct  an  activity  affecting  the 
coastal  zone.  The  term  “applicant’’  does 
not  include  Federal  agencies  applying 
for  Federal  licenses  or  permits.  Federal 
agency  “activities”  requiring  Federal  li¬ 
censes  or  permits  are  subject  to  the  con¬ 
sistency  requirements  of  Subpart  C. 

§  930.53  AfTecting  the  coastal  zone. 

(a)  The  term  “affecting  the  coastal 
zone”  describes  the  coastal  zone  effect 
caused  by  a  Federal  license  or  permit  ac¬ 
tivity  which  will  trigger  the  applicant’s 
responsibility  for  complying  with  the 
Federal  consistency  procedures  of  this 
Subpart.  The  criteria  set  forth  within 
S  930.32  for  determining  whether  a  Fed¬ 
eral  activity  “directly  affects  the  coastal 
zone”  apply  to  this  determination.  In 
addition.  State  agencies  have  the  option 
of  using  a  more  expansive  definition  of 
“significant  effect”  to  cover  a  broad 
range  of  resource,  social  and  econmnlc 
effects  which  are  considered  in  the  man¬ 
agement  program  to  be  significant. 

(Comment:  If  a  State  utilizes  this  term 
lu  a  broad  fashion,  the  result  will  be  In¬ 
creased  ability  for  State  review  of  propoeed 
Federal  license  and  permit  activities.  This 
abUlty  to  review  Federal  license  and  permit 
actions  should  be  distinguished  from  the 
Issue  of  whether  or  not  the  pr(^>osed  activity 
is  consistent  with  the  requirements  of  the 
management  program.  Ooncurrence  with  or 
objection  to  the  consistency  oi  the  activity 
must  stlU  be  related  to  the  requirements  of 
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the  management  program.  The  benefit  of  an 
eepansive  application  of  this  term  Is  that  It 
will  assist  the  State  in  planning  for  and  man¬ 
aging  the  significant  coastal  zone  effects  re- 
sviltlng  from  consistent  Federal  license  and 
permit  activities.) 

§  930.54  Management  program  license 
and  permit  listing. 

(a)  During  management  program  de¬ 
velopment,  Federal  agencies  should  assist 
State  agencies  in  identifying  Federal 
license  and  permit  activities  affecting  the 
coastal  zone. 

(b)  State  agencies  shall  develop  a  list 
of  Federal  license  and  permit  activities 
affecting  the  coastal  zone  which  the 
State  wishes  to  review  for  consistency 
with  the  management  program.  The  list 
shall  be  Included  as  part  of  the  manage¬ 
ment  program,  and  the  Federal  license 
and  permit  activities  shall  be  described 
in  terms  of  the  specific  licenses  or  per¬ 
mits  involved.  In  the  event  the  State 
chooses  to  review  Federal  licenses  and 
permits  for  activities  outside  of  the 
coastal  zone  but  likely  to  significantly 
affect  the  coastal  zone,  it  must  generally 
describe  the  geographic  location  of  such 
activities. 

(Comment:  The  location  element  should 
encompass  only  areas  where  Federal  license 
and  permit  activities  are  likely  to  cause 
significant  effects  on  coastal  zone  resources. 
For  example,  the  management  program  could 
list  a  Federal  landuse  permit  (e.g..  Forest 
Service  right-of-way  permits  for  logging 
roads)  and  require  review  whenever  such  a 
permit  Is  requested  along  riverine  areas 
where  development  Is  likely  to  significantly 
affect  downstream  areas  within  the  coastal 
zone.  The  State  agency  should  exclude  geo¬ 
graphic  areas  outside  of  the  coastal  zone 
where  Federal  Ucense  and  permit  activities 
generally  will  have  Insignificant  impacts  on 
coastal  zone  resources,  both  in  an  individual 
and  cumulative  sense.) 

(c)  The  license  and  perniit  list  may  be 
refined  by  the  Section  306(c)  (5)  State 
agency  (see  §  930.18)  following  consulta¬ 
tion  with  the  affected  Federal  agency 
and  approval  of  additions  or  deletions 
by  the  Associate  Administrator.  The 
State  agency  shall  provide  copies  of  the 
list  and  any  refinements  to  Federal  agen¬ 
cies  and  shall  make  the  Information 
available  to  the  public. 

(d)  No  Federal  license  or  permit  on  an 
approved  list  shall  be  issued  by  a  Federal 
agency  until  the  requirements  of  this 
Subpart  have  been  satisfied. 

§  930.55  Unlisted  Federal  license  and 
permit  activities. 

(a)  State  agencies  should  monitor  im- 
listed  Federal  license  and  permit  activi¬ 
ties  (e.g.,  by  use  of  OMB  Circular  A-95 
review,  review  of  NEPA  environmental 
impact  statements,  etc.)  and  shall  Im¬ 
mediately  notify  Federal  agencies  and 
applicants  of  imlisted  activities  signifi¬ 
cantly  affecting  the  coastal  zone  which 
require  State  agency  review.  State  agen¬ 
cies  must  inform  the  Federal  agency 
and  applicant  within  45  days  from  notice 
of  the  license  or  permit  application, 
otherwise  the  State  agency  waives  its 
right  to  review  the  unlisted  activity. 
Notification  shall  also  be  sent  by  the 
State  agency  to  the  Associate  Adminis¬ 
trator. 
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(b)  If  the  State  agency  notifies  a  Fed¬ 
eral  agency  and  applicant  of  an  unlisted 
license  or  permit  activity  requiring  State 
agency  review,  the  Federal  agency  may 
not  issue  the  license  or  permit  until  the 
requirements  of  this  Subpart  have  been 
satisfied,  unless  the  Associate  Adminis¬ 
trator  disapproves  the  State  agency’s  de¬ 
cision  to  review  the  activity.  Tlie  Asso¬ 
ciate  Administrator’s  approval  shall  be 
presumed  if  no  objection  is  issued  to  the 
State  agency  by  the  Associate  Adminis¬ 
trator  within  15  days  from  receipt  of  the 
notice.  In  the  event  of  an  objection,  the 
Associate  Administrator  shall  send  copies 
to  the  applicant  and  Federal  agency. 

(c)  Following  receipt  of  the  State 
agency  notice  and  presumed  approval  by 
the  Associate  Administrator,  the  appli¬ 
cant  shall  comply  with  the  consistency 
certification  procedures  of  this  Subpart. 
’The  State  agency  will  be  entitled  to  a 
6-month  review  period  beginning  frcrni 
the  date  of  the  original  notice  (see  Sub¬ 
section  (a) )  of  the  license  or  permit  ap¬ 
plication. 

§  930.56  Pending  applications. 

(a)  State  agencies  must  notify  Federal 
agencies,  applicants  and  the  Associate 
Administrator  within  45  days  of  manage¬ 
ment  program  approval  of  a  decision  to 
review  pending  applications  for  listed  or 
unlisted  Federal  licenses  and  permits, 
otherwise  the  State  agency  waives  Its 
right  to  to  review  such  activities. 

(b)  If  within  the  permitted  time  pe¬ 
riod  the  State  agency  notifies  a  Federal 
agency  and  applicant  of  its  decision  to 
review  a  pending  application,  the  Fed¬ 
eral  agency  shall  not  issue  the  license  or 
permit  imtil  the  requirements  of  this 
Subpart  have  been  satisfied,  xmless  the 
Associate  Administrator  disapproves  the 
State  agency’s  decision  to  review  the 
activity.  The  Associate  Administrator’s 
approval  or  objection  shall  be  indicated 
in  accordance  with  the  procedures  de¬ 
scribed  in  §  930.55(b). 

(c)  Following  receipt  of  the  State 
agency  notice  and  presumed  approval  by 
the  Associate  Administrator,  the  appli¬ 
cant  shall  comply  with  the  consistency 
certification  procedures  on  this  Subpart. 
'The  State  agency  will  be  entitled  to  a  6- 
month  review  period  beginning  from  the 
date  of  the  original  notice  of  the  license 
or  permit  application,  except  that  re¬ 
gardless  of  the  notification  date  the  State 
agency  ^all  have,  at  a  minimum,  a  pe¬ 
riod  of  review  for  the  three  months  fol¬ 
lowing  management  program  approval. 

(d)  In  instances  where  State  agencies 
choose  to  review  pending  applications, 
they  shall  consider  carefully  the  time 
and  resources  invested  by  the  applicant 
prior  to  management  program  approval. 

§  930.57  Availabilily  of  niodiulion  for 
license  or  permit  disputes. 

In  the  event  of  a  serious  disagreement 
between  a  Federal  and  State  agency  re¬ 
garding  whether  a  listed  or  milisted  Fed¬ 
eral  license  or  permit  activity  is  subject 
to  consistency  review,  either  party  may 
request  the  volimtary  Secretarial  media¬ 
tion  services  provided  for  In  Subpart  G. 
Ihe  existence  of  a  serious  disagreement 


will  not  relieve  the  Federal  agency  frtmi 
the  responsibility  tor  withholding  tit>- 
proval  of  the  license  or  permit  applica¬ 
tion  pending  satisfaction  of  the  require¬ 
ments  of  this  Subpart. 

§  930.58  State  agency  guidance  and  as¬ 
sistance  to  applicants. 

As  a  preliminary  matter,  any  appli¬ 
cant  for  a  Federal  license  or  permit 
selected  for  review  by  a  State  agency 
should  obtain  the  views  and  assistance 
of  that  agency  regarding  the  means  for 
ensuring  that  the  proposed  activity  wUl 
be  conducted  In  a  manner  consistent 
with  the  State’s  management  program. 
The  State  agency  may  develop  require¬ 
ments  regarding  the  data  and  Informa¬ 
tion  necessary  to  assess  the  consistency 
of  Federal  license  and  permit  activities. 
State  agency  Information  requirements 
are  subject  to  approval  by  the  Associate 
Administrator.  Required  data  and  infor¬ 
mation  shall  not  Include  c(»ifidentlal  and 
proprietary  material. 

§  930.59  Federal  license  and  permit  ac¬ 
tivities  having  interstate  elT eets. 

(a)  In  preparing  consistency  certifi¬ 
cations  for  a  license  or  permit  activity 
affecting  the  coastal  zone  of  more  than 
one  State,  the  applicant  should  deter¬ 
mine  whether  the  requirements  of  the 
management  programs  are  in  conflict 
with  each  other  with  respect  to  the  pro¬ 
posed  activity.  If  such  a  determination 
is  made,  the  applicant  should  notify  the 
State  agencies,  the  Federal  agency  and 
(X;ZM  of  such  conflict  at  the  earliest 
practicable  time. 

(b)  Upon  receiving  notifleation  fimn 
an  applicant  that  a  license  or  permit 
activity  may  be  subject  to  conflicting  re¬ 
quirements  from  more  than  one  manage¬ 
ment  program,  the  agencies  identifled 
In  subsection  (a)  shall  consult  with  each 
other  and  with  the  applicant  In  an  at- 
t^pt  to  Identify  alternative  means  fcM* 
complying  with  the  requirements  of  the 
management  programs. 

§  930.60  Consislenoy  ccrtiflcationfi. 

(a)  Except  in  cases  covered  by  the 
provisions  within  §  930.67  (management 
program  equivalents  for  consistency  re¬ 
view),  all  applicants  for  Federal  licenses 
and  permits  subject  to  State  agency  re¬ 
view  shall  provide  the  Federal  ag^cy 
with  a  consistency  certification  al(Xig 
with  the  Federal  application,  and  shall 
furnish  the  State  agency  with  a  copy 
of  the  consistency  certlflcation. 

(b)  The  consistency  certification  shall 
describe  whether  or  not  the  proposed 
activity  will  be  conducted  in  a  manner 
consistent  with  the  State’s  management 
program  and  shall  cemtain  a  discussion 
relating  the  coastal  zone  effects  of  the 
activity  to  the  relevant  elements  of  the 
management  program.  In  developing  the 
consistency  certiflcaticm,  the  applicant 
shall  be  guided  by  the  examples  de¬ 
scribed  in  §  930.40(b).  Upon  request  of 
the  applicant,  the  State  agency  may 
provide  assistance  for  .developing  the 
consistency  certification. 

(c)  The  consistency  certification  shall 
be  accompanied  by  a  detailed  descrip¬ 


tion  of  the  proposed  activity  and  infxM*- 
mation  and  data  sufficient  to  support  the 
applicant’s  consistency  certification.  At 
the  request  of  the  i^plicant,  the  Federal 
agency  or  other  interested  parties  may 
provide  the  State  agency  with  all  or  part 
of  the  Information  required. 

(d)  When  satisfied  that  adequate  pro¬ 
tection  against  public  disclosure  exists^ 
applicants  are  encoiu^ed  to  provide  the 
State  agency  with  confidential  and  pro¬ 
prietary  Information  which  the  State 
agency  maintains  Is  necessary  to  make 
a  reasoned  decision  on  the  consistency 
of  a  pr<H>o6ed  activity.  State  ag^cy  re¬ 
quests  for  such  Information  should  be 
related  to  the  necessity  of  having  such 
information  to  assess  adequately  the 
coastal  zone  effects  of  the  proposed  ac¬ 
tivity. 

§  930.61  Multiple  permit  review. 

(a)  Applicants  are  encouraged  to  con¬ 
solidate  rel^«d  Federal  license  and  per¬ 
mit  activities  affecting  the  coastal  zone 
for  State  agoicy  review.  State  agencies 
should  provide  aiH>licants  with  a  “one- 
st^’*  multiple  permit  review  to  mini¬ 
mize  duplication  of  effort  and  to  avoid 
unnecessary  delays. 

(b)  A  State  agency  objection  to  one  or 
more  of  the  license  or  permit  activities 
submitted  for  conscdldated  review  shall 
not  prevent  Uie  applicant  from  receiving 
Federal  agency  approval  for  those  li¬ 
cense  and  permit  activities  found  to  be 
(xmslstent  with  the  management  pro¬ 
gram. 

§  930.62  Commencement  of  .Stale 
agency  review. 

Except  as  provided  In  §§  930.55  and 
930.56,  State  agaicy  review  of  an  appli¬ 
cant’s  ccmsistoicy  certification  begins  at 
the  time  the  State  agency  receives  a  copy 
of  the  consistency  certification,  and  in- 
formatlcm  and  data  required  pursuant 
to  §§  930.58  and  930.60. 

§  930.63  Public  notice. 

(a)  Following  receipt  of  the  material 
decribed  in  §  930.62,  the  State  agency 
shall  ensure  timely  public  notice  of  the 
proposed  activity.  At  a  minimum,  public 
notice  shall  be  provided  in  the  immediate 
area  of  the  coastal  zone  which  is  likely 
to  be  significantly  affected  by  the  pro¬ 
posed  activity.  Public  notice  shall  be  ex¬ 
panded  in  proportion  to  the  d^ree  of 
likely  public  interest  resulting  fr<nn  the 
xmique  geographic  area  involved,  the 
substantial  commitment  of  or  affect  on 
coastal  resources,  the  complexity  or  con¬ 
troversy  of  the  proposal,  or  for  other 
good  cause. 

(b)  Public  notice  shall  facilitate  public 
comment  by  providing  a  summary  of  the 
proposed  activity,  by  announcing  the 
availability  for  Inspection  of  the  consis¬ 
tency  certification  and  accompanying 
public  information  and  data,  and  by  re¬ 
questing  that  comments  be  submitted  to 
the  State  agency. 

(c)  A  number  of  procedural  options 
are  available  to  State  agencies  to  satisfy 
the  public  notice  requirements  of  this 
Subpart.  Hiey  include,  but  are  not  lim¬ 
ited  to: 
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(1)  Hie  State  agaicy  providing  the 
public  notice; 

(2)  the  State  agency  requiring  the  ap¬ 
plicant  to  provide  the  public  notice;  or 

(3)  the  State  agency  relying  upon  the 
public  notice  provided  by  the  Federal 
agency  reviewing  the  application  for  the 
Federal  license  or  permit  (e.g.,  A-95  pub¬ 
lic  notices,  noti^  of  availability  of 
NEPA  mvironmental  impact  statements) 
if  such  notice  satisfies  the  minimum  re¬ 
quirements  set  forth  in  subsections  (a) 
and  (d)  above. 

(d)  Federal  and  State  agencies  are 
encouraged  to  issue  joint  public  notices 
whenever  possible  to  minimize  duplica¬ 
tion  of  effort  and  to  avoid  unnecessary 
delays. 

§  930.64  Public  lieurings. 

(a)  At  the  discretion  of  the  State 
agency,  public  notice  may  include  the 
announcement  of  one  or  more  public 
hearings.  Public  hearings  shall  be  sched¬ 
uled  with  a  view  towards  (1)  allowing 
access  to  the  ccmsistency  certification 
and  accompanying  public  information 
within  a  reasonable  time  prior  to  the 
hearing,  (2)  facilitating  broad  public  at¬ 
tendance  and  participation  at  the  hear¬ 
ing,  and  (3)  affording  the  applicant  ex¬ 
peditious  consideration  of  the  proposed 
activity. 

(b)  Federal  and  State  agencies  are 
encouraged  to  hold  joint  public  hearings 
in  the  event  both  agencies  determine  that 
a  hearing  on  the  action  is  necessary. 

§  930.65  State  agency  concurrence  with 
a  consistency  certification. 

(a)  At  the  earliest  practicable  time, 
the  State  agency  shall  notify  the  Fed¬ 
eral  agency  and  the  atH}licant  whether 
the  State  agency  concurs  with  or  ob¬ 
jects  to  a  consistency  certification.  Con¬ 
currence  by  the  State  agency  shall  be 
conclusively  presiuned  in  the  absence  of 
a  State  agency  objection  within  six 
months  following  commencement  of 
State  agency  review. 

(b)  State  agencies  should  restrict  the 
period  of  public  notice,  receipt  of  com¬ 
ments,  hearing  proceedingrs  and  final  de¬ 
cision-making  to  the  minimum  time  nec- 
esssxy  to  Inform  the  public,  obtain  suf¬ 
ficient  comment,  and  develop  a  reason¬ 
able  decision  on  the  matter.  If  the  State 
agency  has  not  issued  a  decision  within 
three  months  following  commencement 
of  State  agraicy  review,  it  shall  notify  the 
applicant  and  the  Federal  agency  of  the 
status  of  the  matter  and  the  basis  for 
further  delay. 

(c)  If  the  State  agency  Issues  a  con¬ 
currence  or  is  conclusively  presumed  to 
ccmcur  with  the  applicant’s  ccmsistency 
certification,  the  Federjd  agency  may  ap¬ 
prove  the  Federal  license  or  permit  ap¬ 
plication.  Notwithstanding  State  agency 
concurrence  with  a  cxmslstency  certi¬ 
fication,  the  Federal  permitting  agency 
may  deny  approval  of  the  Federal  li¬ 
cense  or  permit  application. 

§  930.66  State  ageney  objection  to  a  con¬ 
sistency  certification. 

(a)  If  the  State  agency  objects  to  the 
applicant’s  conslstenecy  certification 


within  six  mointh  following  commence¬ 
ment  of  review,  it  shall  giotify  the  ap¬ 
plicant  and  Federal  agency  of  the  ob¬ 
jection. 

(b)  State  agency  objections  must  de¬ 
scribe  (1)  how  the  proposed  activity  is 
inconsistent  with  specific  elements  of  the 
management  program,  and  (ii)  alterna¬ 
tive  measiires  (if  they  exist)  which,  if 
adopted  by  the  applicant,  would  permit 
the  prcHiosed  activity  to  be  conducted 
in  a  manner  consistent  with  the  man¬ 
agement  program. 

(c)  During  the  period  when  the  State 
agency  is  reviewing  the  consistency  cer¬ 
tification,  the  applicant  and  the  State 
agency  should  attempt  to  agree  upon 
conditions  which,  if  met  by  the  appli¬ 
cant,  Would  permit  State  agency  con¬ 
currence.  ’The  parties  should  also  con¬ 
sult  with  the  Federal  agency  responsi¬ 
ble  for  approving  the  Federal  license  or 
permit  to  ensure  that  proposed  condi¬ 
tions  satisfy  Federal  as  w'ell  as  State 
management  program  requirements. 

(d)  A  State  agency  objection  may  be 
based  upon  a  determination  that  the  ap¬ 
plicant  has  failed  to  supply  the  informa¬ 
tion  required  pursuant  to  §  §  930.59  and 
930.60.  If  the  State  agency  objects  on  the 
groiuids  of  insuflaciept  information,  the 
objection  must  describe  the  nature  of 
the  information  requested  and  the  ne¬ 
cessity  of  haAdng  such  information  to  de¬ 
termine  the  consisteficy  of  the  activity 
with  the  management  program.  If  nec¬ 
essary  existing  information  is  being 
withheld  by  the  applicant,  the  parties 
should  attempt  to  agree  upon  conditions 
which  would  permit  submission  of  such 
information  (e.g..  State  agency  protec¬ 
tion  of  confidential  information  from 
public  disclosxire) .  If  sufficient  informa¬ 
tion  is  simply  not  available  at  the  time 
of  State  agency  review,  the  parties 
should  attempt  to  agree  upon  conditions 
for  monitoring  the  activity,  and  for  pro¬ 
viding  the  State  agency  with  furher  in¬ 
formation  as  it  becomes  available.  In 
these  special  cases,  the  State  agency  may 
conditionally  concur  and  reserve  the 
right  to  object  and  compel  modifications, 
or  withdraw  its  concurrence  if  monitor¬ 
ing  disloses  that  the  activity  is  not  con- 
sisent  with  the  management  program. 

(e)  A  State  agency  objection  shall  in¬ 
clude  a  statement  Informing  the  appli¬ 
cant  of  a  right  of  appeal  to  the  Secretary 
on  the  groimds  described  in  Subpart  H, 
and  the  State  agency  shall  send  a  copy 
of  the  objection  to  the  Associate 
Administrator. 

§  930.67  Management  program  equiva¬ 
lents  for  consistency  review. 

(a)  A  State  agency  may  Include 
within  the  management  program  equiva¬ 
lent  procedures  to  satisfy  the  consistency 
review  procedures  of  this  Subpart.  Any 
equivalent  procedure  adopted  by  a  State 
agency  must  satisfy  the  public  notice 
requirements  of  this  Subpart.  In  addi¬ 
tion,  the  State  reviewing  agency,  regard¬ 
less  of  the  equivalent  procedure*  xased, 
must  clearly  indicate  in  writing  to  the 
applicant  and  the  Federal  agency  that 
its  affirmative  or  negative  decision  con¬ 
stitutes  the  equivalent  of  a  concurrence 
with  or  objection  to  a  consistency  cer- 
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tification  for  the  proposed  Federal  li¬ 
cense  or  permit  activity. 

(b)  Equivalent  consistency  review  pro¬ 
cedures  may  include,  but  are  not  limited 
to; 

(1)  Applicant  receipt  of  State  or  local 
government  permits  which  are  required 
in  addition  to  the  Federal  license  or 
permit  is  declared  to  be  the  equivalent 
of  receiving  State  agency  concurrence 
with  a  consistency  certification.  In  this 
instance  the  Federal  agency  could  issue 
the  Federal  license  or  permit  following 
the  applicant’s  receipt  of  the  State  or 
local  government  permit; 

(2)  State  review  and  approval  of  a 
Federal  permit  in  accordance  with  re¬ 
view  requirements  of  a  Federal  law  other 
than  the  Act  is  declared  to  be  the  equiv¬ 
alent  of  receiving  State  agency  concur¬ 
rence  with  a  consistency  certification. 
For  example.  State  certification  of  a  Fed¬ 
eral  permit  pursuant  to  the  reqxiirements 
of  Section  401  of  the  Federal  Water  Pol¬ 
lution  Control  Act,  as  amended 
(PWPCA) ,  could  also  serve  as  the  State 
agency’s  procedure  for  declaring  the 
consistency  of  the  Federal  permit  so  long 
as  the  review  considered  all  management 
program  requirements  including  those 
related  to  the  FWPCA; 

(3)  Federal  licenses  and  permits  sub¬ 
ject  to  a  State  agency  “general  concur¬ 
rence’’  are  declared  to  have  received  con¬ 
sistency  certification  aM>roval.  If  a  State 
agency  wishes  to  avoid  repeated  review 
of  and  concurrence  with  consistency  cer¬ 
tifications  required  for  minor  Federally 
permitted  activities  which  cumulatively 
cause  substantial  adverse  effects  on  the 
coastal  zone,  the  State  agency,  after  de¬ 
veloping  conditions  allowing  concurrence 
for  such  activities,  may  issue  a  general 
public  notice  and  general  concurrence 
permitting  similar  minor  work  in  the 
same  geographic  area  to  proceed  without 
prior  State  agency  review.  In  such  cases, 
the  State  agency  must  notify  the  appro¬ 
priate  Federal  agency  that  license  or  per¬ 
mit  activities  satisfying  the  conditiwis 
set  forth  in  the  general  concurrence  are 
consistent  with  the  management  pro¬ 
gram  and  do  not  require  submission  of  a 
consistency  certification. 

§  930.68  Federal  permitting  agency  re¬ 
sponsibility. 

Following  receipt  of  a  State  agency 
objection  to  a  consistency  certification 
or  an  objection  under  an  equivalent  pro¬ 
cedure  describe  in  the  management  pro¬ 
gram,  the  Federal  agency  shall  not  l^ue 
the  Federal  license  or  permit  except  as 
provided  in  Subpart  H. 

§  930.69  Availability  of  mediation  for 
previously  reviewed  activities. 

(a)  The  State  agency  shall  request 
that  the  Federal  agency  take  appropriate 
remedial  actiem  following  a  serious  dis¬ 
agreement  resulting  from  a  State  agency 
objection  to  a  Federally  licensed  or  per¬ 
mitted  activity  which  was:  (i)  Previ¬ 
ously  determined  to  be  consistent  with 
the  State’s  management  program,  but 
which  the  State  agency  later  maintains 
is  being  conducted  or  is  having  coastal 
zone  effects  substantially  different  than 
originally  proposed  and,  as  a  result,  Is^ 
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no  longer  consistent  with  the  State’s 
management  program;  or  (ii)  previously 
determined  not  to  be  an  activity  affect¬ 
ing  the  coastal  zcme,  but  which  tiie  State 
agency  later  maintains  Is  being  con¬ 
ducted  or  is  having  coastal  effects  sub¬ 
stantially  different  than  originally  pro¬ 
posed  and,  as  a  result,  the  activity  affects 
the  coastal  zone  in  a  manner  inconsist¬ 
ent  with  the  State’s  management 
program. 

(b)  If,  after  a  reasonable  time  follow¬ 
ing  a  request  for  remedial  action,  the 
State  agency  still  maintains  that  a  se¬ 
rious  disagreement  exists  with  the  Fed¬ 
eral  agepcy,  either  party  may  seek  the 
volimtary  Secretarial  m^iation  services 
provided  for  in  Subpart  G. 

Subpart  E — Consistency  for  Outer  Conti¬ 
nental  Shelf  (OCS)  Exploration  Develop¬ 
ment  and  Production  Activities 

§  930.70  Objectives. 

The  provisions  of  this  Subpart  are  pro¬ 
vided  to  assure  that  all  Federal  license 
and  permit  activities  described  In  detail 
in  OCS  plans  and  which  affect  ttie 
coastal  zone  are  conducted  in  a  manner 
consistent  with  approved  coastal  zone 
management  programs. 

{Comment:  Statutory  citation:  Subsection 
307(c)(3) (B): 

“After  the  management  program  of  any 
coastal  state  has  been  approved  by  the  Sec¬ 
retary  \mder  Section  306,  any  person  who 
submits  to  the  Secretary  of  the  Interior  any 
plan  for  the  exploration  or  development 
of,  or  production  from,  any  area  which  has 
been  leased  under  the  Outer  Continental 
Shelf  Lands  Act  (43  U£.0.  1881,  8t  seq.)  and 
regulations  under  such  Act  shall,  with  re¬ 
spect  to  any  exploration,  development,  or 
production  described  In  such  plan  and  af¬ 
fecting  any  land  use  or  water  use  in  the 
coastal  zone  of  such  state,  attach  to  such 
plan  a  certification  that  each  activity  which 
is  described  In  detail  in  such  plan  complies 
with  such  state’s  approved  management  pro¬ 
gram  and  will  be  carried  out  in  a  manner 
consistent  with  such  program.  No  Federal  of¬ 
ficial  or  agency  shall  grant  such  person  any 
license  or  permit  for  any  activity  described 
in  detail  in  such  plan  until  such  state  or  its 
designated  agency  receives  a  copy  of  such 
certification  and  plan  together  with  any 
other  necessary  data  and  Information,  and 
until : 

(1)  Such  state  or  its  designated  agency,  in 
accordance  with  the  procedures  required  to 
be  established  by  such  state  pursuant  to  sub- 
paragraph  (A),  concurs  with  such  person's 
certification  and  notifies  the  Secretary  and 
the  Secretary  of  the  Interior  of  such  concur¬ 
rence;  or 

(ii)  Concurrence  by  such  state  with  such 
certification  is  conclusively  presumed,  as  pro¬ 
vided  for  in  subparagraph  (A);  ♦  *  * 

“If  a  state  concurs  or  is  conclusively  pre- 
.sumed  to  concur,  •  •  the  provisions  of 
subparagr^b  (A)  are  not  applicable  with  re¬ 
spect  to  such  person,  such  state,  and  any 
Federal  license  or  permit  which  is  required  to 
conduct  any  activity  affecting  land  uses  or 
water  uses  in  the  coastal  zone  of  such  state 
which  is  described  in  detail  in  the  plan  to 
which  such  concurrence  *  *  «  applies.  If 
such  state  objects  to  such  certification, 
•  •  •  of  if  such  person  falls  substantially  to 
comply  with  such  plan,  as  submitted,  eutdi 
person  shall  submit  an  amendment  to  such 
plan.  CM-  a  new  plan,  to  the  Secretcu-y  of  the 
Interim.  With  respect  to  any  amendment  or 
new  plan  submitted  to  the  Secretary  of  the 


Interlc^'  piusuant  to  tbe  preceding  sentence, 
the  iq>pllcable^  time  period  for  purposes 
of  ooncurrencS*  by  conclusive  presumption 
under  subparagn^h  (A)  is  3  months.") 

§  930.71  Federal  license  ot  permit  activ¬ 
ity  described  in  detail. 

The  term  “Federal  license  or  permit 
activity  described  in  detail”  means  any 
activity  requiring  a  Federal  license  or 
permit,  as  defined  in  §  930.51,  which  the 
Secretary  of  the  Interior  determines 
must  be  described  in  detail  within  an 
OCS  plan. 

§  930.72  Person. 

The  term  “person”  means  any  indi¬ 
vidual,  corporation,  partnership,  associ¬ 
ation,  or  other  entity  organized  or  exist¬ 
ing  under  the  laws  of  any  State,  the  Fed¬ 
eral  government,  any  State,  regional,  or 
local  government,  or  any  entity  of  such 
Federal,  State,  regional  or  local  govern¬ 
ment,  who  submits  to  the  Secretary  of 
the  Interior,  following  management  pro¬ 
gram  approval,  an  (X;s  plan  whidi  de¬ 
scribes  in  detail  Federal  license  or  permit 
activities. 

§  930.73  Affecting  the  coastal  asone. 

The  term  “affecting  the  coastal  zone” 
describes  the  coastal  zone  effect  caused 
by  a  Federal  license  or  permit  activity 
described  In  detail  within  an  CX;S  plan 
which  will  trigger  the  person’s  responsi¬ 
bility  for  complying  with  the  Federal 
consistency  procedures  of  this  Subpart. 
The  criteria  referenced  and  described 
within  §  930.53  apply  to  this  determina¬ 
tion. 

§  930>74  OCS  plan. 

The  term  “CX3S  plan”  means  any  plan 
for  the  exploration  or  development  of,  or 
production  from,  any  area  which  has 
been  leased  \mder  the  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C.  Sec.  1331  et 
seq.) ,  and  the  regulations  imder  that  Act, 
which  is  submitted  to  the  Secretary  of 
the  Interior  following  management  pro¬ 
gram  approval  and  which  describes  in 
detail  license  or  permit  activities. 

§  930.75  OCS  activities  subject  to  State 
agency  review. 

(a)  State  agencies  may  include,  pur¬ 
suant  to  §  930.54,  Federal  license  and 
peimit  activities  described  in  detail  in 
CX7S  plans  on  the.  management  program 
list  of  Federal  license  and  permit  activi¬ 
ties  affecting  the  coastal  zone  which  are 
subject  to  State  agency  consistency  re¬ 
view. 

(b)  State  agencies  may  monitor,  pur¬ 
suant  to  §  930.55,  unlisted  Federal  li¬ 
cense  and  permit  activities  described  in 
detail  OCS  plans  to  identify  and  select 
individual  cases  where  State  agency  con¬ 
sistency  review  is  required. 

§  930.76  State  agency  a!>Kistancc  to  per¬ 
sons. 

As  a  preliminary  matter,  any  person 
intending  to  submit  to  Uie  Secretary  of 
the  Interior  an  OCS  plan  which  de¬ 
scribes  in  detail  Federal  license  or  per¬ 
mit  activities  selected  for  review  by  a 
State  agency  ^ould  obtain  the  views  and 
assistance  of  that  agency  regarding  the 


means  for  ensuring  that  such  activitiee 
will  be  conducted  in  a  manner  consist¬ 
ent  with  the  State’s  management  pro¬ 
gram. 

§  930.77  Submission  of  an  OCS  plan  and 
consistency  certification. 

Any  person  submitting  to  the  Secre¬ 
tary  of  the  Interior  any  OCS  plan  shall: 

(a)  Identify  all  Federal  license  and 
permit  activities  described  in  detail  in 
the  plan  which  are  subject  to  State  agen¬ 
cy  review; 

(b)  Provide  the  Secretary  of  the  In¬ 
terior  with  a  ccmsistency  certification 
along  with  the  CK7S  plan,  and  shall  fur¬ 
nish  the  State  agency  a  copy  of  the  <X7S 
plan  (excluding  proprietary  informa¬ 
tion)  and  consistency  certification.  The 
consistency  certification  shall  describe 
whether  or  not  each  of  the  proposed  ac¬ 
tivities  described  in  paragraph  (1)  will  be 
conducted  in  a  manner  consistent  with 
the  State’s  management  program  and 
shall  contain  a  discussion  relating  the 
coastal  z<me  effects  of  each  activity  to  the 
relevant  elements  of  the  management 
program.  Upon  request  by  the  person,  the 
developing  the  consistency  certification; 

(c)  Acemnpany  the  consistency  cer¬ 
tification  with  data  and  information 
sufficient  to  (i)  support  the  pemon’s 
consistency  determinaton  and  (ii)  per¬ 
mit  the  State  agency  to  plan  for  and 
manage  coastal  zone  impacts  caused  by 
OCS  activities.  Such  data  and  informa¬ 
tion  shall  include,  but  not  be  limited  to, 
the  material  specified  in  Appendix  A  for 
exporation  plans,  and  the  material 
specified  in  Appendix  B  for  development 
plans.  At  the  request  of  the  person,  the 
Secretary  oi  the  Interior  or  other  in¬ 
terested  parties  may  provide  the  State 
agency  with  all  or  part  of  this  informa¬ 
tion. 

§  930.78  Commenceinont  of  .State 
agency  review ;  public  notice. 

(a)  Exc^t  as  provided  in  §  930.55, 
State  agency  review  of  the  person’s  con¬ 
sistency  certification  begins  at  the  time 
the  State  agency  receives  a  copy  of  the 
OCS  plan,  consistency  certification,  and 
required  supporting  data  and  informa¬ 
tion. 

(b)  Following  receipt  of  the  material 
described  in  subsection  (a),  the  State 
agency  shall  ensure  timely  public  notice 
of  the  proposed  activities  in  accordance 
with  the  directives  within  5§  930.63- 
930.64. 

§  930.79  State  agency  concurrence  or 
objection. 

(a)  The  State  agency  shall  concur 
with  or  object  to  the  person’s  con¬ 
sistency  certification  in  accordance  with 
the  directives  within  §§  930.65-930.66. 

(b)  If  a  State  agency  Issues  a  con¬ 
currence  for  a  person’s  consistency  cer¬ 
tification,  the  State  agency  shall  notify 
both  the  Stecretary  of  Ctunmerce  and  the 
Secretary;  of  the  Interior  of  such  con¬ 
currence. 

(c)  U  a  State  agency  objects  to  one 
or  more  of  the  Federal  license  or  permit 
activities ,  described  in  the  consistency 
certification,  it  must  provide  a  separate 
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discussicm  for  each  objection  in  ac¬ 
cordance  wltti  the  directlyes  within  ^ 
f  930.66  (b)  and  (d) . 

§  930.80  Effect  of  State  agency  con* 
currence. 

(a)  If  a  State  agency  issues  a  con¬ 
currence  or  is  conclusively  presumed  to 
concur  with  the  person’s  consistency 
certification,  the  person  will  not  be  re- 
(luired  to  submit  additicmal  ccmsistency 
certifications  for  State  agency  review  at 
the  time  Federal  applications  are  actual¬ 
ly  filed  for  the  Federal  licenses  and  per¬ 
mits  to  which  such  concurrence  applies. 

§  930.81  Federal  permitting  agency  re¬ 
sponsibility. 

Following  receipt  of  a  State  agency  ob¬ 
jection  to  a  consistency  certification  re¬ 
lated  to  Federal  license  or  permit  activi¬ 
ties  described  in  detail  in  an  OCS  plan, 
the  Federal  agency  shall  not  issue  any  of 
such  licenses  or  permits  except  as  pro¬ 
vided  in  Subpart  H. 

i  930.82  Multiple  permit  review. 

(a)  A  person  submitting  a  consistency 
certification  for  Federal  license  or  per¬ 
mit  activities  described  in  detail  in  an 
OCS  plan  is  strongly  encouraged  to  work 
with  other  Federal  agencies  in  an  effort 
to  include,  for  consolidated  State  agency 
review,  consistency  certifications  and 
supporting  data  and  information  appli¬ 
cable  to  OCS-related  Federal  license  and 
permit  activities  affecting  the  coastal 
zone  which  are  subject  to  State  agency 
c(msistency  review  (e.g..  Corps  of  Engi¬ 
neer  permits  for  the  placement  of  struc¬ 
tures  on  the  OCS  and  for  dredging  and 
the  transportation  of  dredged  material, 
Environmental  Protection  Agency  air 
and  water  quality  permits  for  offshore 
operations  and  onshore  support  and 
processing  facilities,  etc.).  In  the  event 
the  persixi  does  not  cmisolidate  such 
OCS-related  activities  with  the  State 
agency’s  review  of  the  OCS  plan,  such 
activities  will  be  subject  to  individual 
State  agency  review  under  the  require¬ 
ments  of  Subpart  D. 

(Comment:  Persons  are  encouraged  to  con- 
BoUdate  permits  for  State  agency  review  as 
thin  process  can  (1)  minimize  the  delay  in  the 
review  and  approval  of  both  CX3S  plan  and 
OCS-related  Federal  licenses  and  permits,  (11) 
provide  the  State  agency  with  oomprehenslve 
Information  on  all  affects  of  OCS  operations, 
thereby  assisting  the  State  in  planning  for 
and  managing  these  activities,  and  (iU)  pro¬ 
vide  the  person  with  added  certainty  regard¬ 
ing  the  manner  In  which  all  OCS  operations 
may  proceed  consistent  with  the  management 
program.) 

(b)  A  State  agency  objection  to  one 
or  m(M*e  of  the  OCS-related  Federal  li¬ 
cense  or  permit  activities  submitted  for 
ctmsolidated  review  shall  not  prevent  the 
person  from  receiving  Federal  agency 
approval  (i)  for  those  OCS-related  li¬ 
cense  or  permit  activities  found  by  the 
State  agency  to  be  consistent  with  the 
manag^ent  program,  and  (11)  for  the 
license  and  permit  activities  described  in 
detail  in  the  OCS  plan  ivovlded  the 
State  agency  concurs  with  the  consis¬ 
tency  eertlflcatioa  for  such  plan.  Sim¬ 
ilarly,  a  State  agency  objectloa  to  the 
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consistency  certification  for  an  OCS  plan 
shall  not  prevent  the  person  from  re¬ 
ceiving  Federal  agency  approval  for 
those  (X7S-related  license  or  permit  ac¬ 
tivities  determined  by  the  State  agency 
to  be  consistent  with  the  management 
program. 

§  930.8.3  Amended  or  new  OCS  plans. 

If  the  State  agency  objects  to  the 
person’s  (XJS  plan  consistency  certifica¬ 
tion,  and  if,  pursuant  to  Subpart  H,  the 
Secretary  does  not  determine  that  each 
of  the  objected  to  Federal  license  or 
permit  activities  described  in  detail  in 
such  plan  is  consistent  with  the  objec¬ 
tives  or  piu*poses  of  the  Act,  or  is  neces¬ 
sary  in  the  interest  of  national  security, 
the  person  shall  submit  an  amended  or 
new  plan  to  the  Secretary  of  the  In¬ 
terior  and  to  the  State  agency  along 
with  a  consistency  certification  and  data 
and  information  necessary  to  support 
the  new  consistency  determination.  ’The 
data  and  infmmation  shall  specifically 
describe  modifications  made  to  the 
original  OCS  plan,  and  the  manner  in 
which  such  modifications  will  ensure 
that  all  of  the  proposed  Federal  license 
or  permit  activities  described  in  detail 
in  the  amended  or  new  plan  will  be 
conducted  in  a  manner  consistent  with 
the  State’s  management  program.. 

§  930.84  Review  of  amended  or  new 
CK'.S  plans ;  public  notice. 

(a)  After  receipt  of  a  copy  of  the 
amended  or  new  (XJS  plan,  consistency 
certification,  and  accompanying  dato 
and  information.  State  agency  review 
shall  begin. 

(b)  Following  receipt  of  the  material 
described  in  subsection  (a),  the  State 
agency  shall  ensure  timely  public  notice 
of  the  proposed  activities  in  accordance 
with  the  directives  within  §§  930.63- 
930.64. 

(c)  The  State  agency  shall  conciu* 
with  or  object  to  the  person’s  consistency 
certification  in  accordance  with  the  di¬ 
rectives  within  S  930.79,  except  that  the 
applicable  time  period  for  purposes  of 
concurrence  by  conclusive  presumption 
shall  be  three  months  instead  of  six 
months. 

(d)  If  the  State  agency  issues  a  con¬ 
currence  or  is  conclusively  presumed  to 
concur  with  the  person’s  new  consistency 
certification,  the  person  will  not  be  re¬ 
quired  to  submit  additional  consistency 
certifications  for  State  agency  review  at 
the  time  Federal  applications  are  ac¬ 
tually  filed  for  the  Federal  licenses  and 
permits  to  which  such  concurrence  ap¬ 
plies. 

§  930.85  Continuing  .^tale  ugenry  objec¬ 
tions. 

If  the  State  agency  objects  to  the  con¬ 
sistency  certification  for  an  amended  or 
new  OCS  plan,  the  prohibition  in  S  930.81 
against  Federal  agency  approval  of  li¬ 
censes  or  permits  for  activities  described 
in  detail  in  such  a  plan  applies,  further 
Secretarial  review  pursuant  to  Subpart 
H  may  take  place,  and  the  development 
of  an  additional  amended  or  new  OCS 
plan  and  consistency  certification  may 
be  required  pursuant  to  |l  930.83-930.84. 
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§  930.86  Failure  to  comply  substantially 

with  an  approved  OCS  plan. 

(a)  If  a  State  agency  claims  that  a 
person  is  failing  substantially  to  ccunply 
with  an  approved  OCS  plan  subject  to 
the  requirements  of  this  Subpart,  and 
such  failure  allegedly  involves  the  con¬ 
duct  of  activi.ies  affecting  the  coastal 
zone  in  a  manner  that  is  not  consistent 
with  the  approved  management  pro¬ 
gram,  the  State  agency  shall  transmit 
its  claim  to  the  U.S.  (Geological  Survey 
supervisor  for  the  area  involved.  Such 
claim  should  include  (i)  a  description  of 
the  specific  activity  involved  and  the 
alleged  lack  of  compliance  with  the  OCS 
plan,  and  (ii)  a  request  for  appropriate 
remedial  action.  A  copy  of  the  claim  shall 
be  sent  to  the  Associate  Administrator. 

(b)  If,  after  a  reasonable  time  follow¬ 
ing  a  request  for  remedial  action,  the 
State  agency  still  maintains  that  the 
person  is  failing  to  comply  substantially 
with  the  OCS  plan,  the  Governor  or  Sec¬ 
tion  306(c)  (5)  State  agency  (see  §  930.- 
18)  may  file  a  written  objection  with  the 
Secretary.  If  the  Secretary  finds  that  the 
person  is  failing  to  comply  sifiistantially 
with  the  OCS  plan,  the  person  shall  sub¬ 
mit  an  amended  or  new  OCS  plan  along 
with  a  consistency  certification  and  sup¬ 
porting  information  to  the  Secretary  of 
the  Interior  and  to  the  State  agency.  Fol¬ 
lowing  such  a  finding  by  the  Secretary, 
the  person  shall  comply  with  the  origi¬ 
nally  approved  OSC  plan  pending  ap¬ 
proval  of  the  amended  or  new  <X!S  plan. 
’The  directives  within  §§  930.83-930.85 
shall  apply  to  further  State  agency  re¬ 
view  of  the  consistency  certification  for 
the  amended  or  new  plan. 

(c)  A  person  shall  be  foimd  to  have 
failed  substantially  to  comply  with  an 
approved  OOS  plan  if  the  State  agency 
claims  and  the  Secretary  finds  that  (me 
or  more  of  the  activities  described  in  de¬ 
tail  in  the  CX7S  plan  which  affects  the 
coastal  zone  are  being  conducted  or  are 
having  a  coastal  zone  effect  substanti¬ 
ally  different  than  originally  described 
by  the  person  in  the  plan  or  ac(x»npany- 
ing  Information  and,  as  a  result,  the  ac¬ 
tivities  are  no  longer  being  (xmducted 
in  a  manner  ccxisistent  with  the  State’s 
management  program.  ’The  Secretary 
may  make  a  finding  that  a  person  has 
failed  substantially  to  comply  with  an 
approved  OC:^  plan  (mly  after  providing 
a  reasonable  opportunity  for  the  person 
and  the  Secretary  of  the  Interior  to  re¬ 
view  the  State  agency’s  objection  and  to 
submit  comments  for  the  Secretary’s 
ccmslderation. 

Subpart  F— Consistency  for  Federal 
Assistance  to  State  and  Local  Governments 

§  930.90  Objectives. 

’The  provisions  of  this  Subpart  are  pro¬ 
vided  to  assure  that  Federal  assistance  to 
State  and  local  governments  for  projects 
affecting  the  coastal  zone  is  granted  only 
when  such  activities  are  consistent  with 
approved  coastal  z<»ie  managements 
programs. 

(Comment:  Statutory  <;ltatloa:  Section 
80T((1) : 

'Btate  and  looal  govenunenta  eutaalttlng 
apfHleatlona  for  Federal  aaststanoa  under 
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other  Federal  programs  affecting  the  coastal 
Eone  shall  In^cate  the  Tlews  of  the  ap¬ 
propriate  state  or  local  agency  as  to  the  re¬ 
lationship  of  such  activities  to  the  approved 
management  program  for  the  coastal  zone. 
Such  applications  shall  be  submitted  and 
coordinated  in  accordance  with  the  provi¬ 
sions  of  title  IV  of  the  Intergovernmental 
Cooperation  Act  of  1968  (  82  Stat.  1098) 
[which  provides  authOTity  for  the  Oflace  of 
Management  end  Budget  Circular  A-95  (41 
FR  2052  (1976) )  ].  Federal  agencies  shall  not 
approve  proposed  projects  that  are  incon¬ 
sistent  with  a  coastal  state’s  management 
program  •  •  • .” 

Although  tile  Coastal  Energy  Impact  Pro¬ 
gram  (CEIP)  under  Section  308  of  the  Act 
is  not  a  form  of  Federal  assistance  under  an 
"other  Federal”  program,  it  will  be  the  policy 
of  OCZM  to  subject  the  CEIP  to  the  con¬ 
sistency  requirements  of  this  Subpart.) 

§  930.91  Federal  assistance. 

The  term  “Federal  assistance”  means 
assistance  provided  under  a  Federal  pro¬ 
gram  to  an  applicant  agency  through 
grant  or  contractual  arrangements, 
loans,  subsidies,  guarantees.  Insurance,  or 
other  form  of  financial  aid. 

§  930.92  Applicant  agency. 

The  term  “applicant  agency”  means 
any  unit  of  State  or  local  government, 
or  any  r^ated  public  entily^  such  as  a 
special  purpose  district,  which  intends  to 
apply  for,  or  which  has  applied  for  but 
has  not  yet  received.  Federal  assistance. 

§  930.93  Affecting  the  coastal  zone. 

The  term  “affecting  the  coastal  zone” 
describes  the  effect  caused  by  a  Federal 
assistance  project  which  will  trigger  the 
applicant  agency’s  responsibility  for  com¬ 
plying  with  the  Federal  consistency 
procedures  of  this  Subpart.  Hie  criteria 
referenced  and  described  in  §  930.53 
apply  to  this  determination. 

§  930.94  OMB  A— 93  process. 

The  term  “OMB  A-95  process”  de¬ 
scribes  the  project  notification  and  re¬ 
view  procedures  set  forth  in  the  Office  of 
Management  and  Budget  Circular  A-95 
for  the  evaluation,  review  and  coordina- 
tloii  of  Federally  assisted  programs  (41 
PR  2052  (1976)). 

§  930.95  Federal  assistance  geographic 
provision  in  the  management  pro- 
!  gram. 

(a)  nie  State  agency  shall  develop  a 
Federal  assistance  provision  within  the 
management  program  generally  describ¬ 
ing  the  geograptfiic  area  (e.g.,  within  the 
coastal  zone,  within  coastal  counties, 
etc.)  where  Federal  assistance  projects 
will  be  deemed  to  affect  the  coastal  zone. 
The  provision  may  be  refined  by  the  Sec¬ 
tion  306(c)  (5)  State  agency  (see  S  930.- 
18)  following  approval  by  the  Associate 
Administrate'. 

{Comment:  State  agencies  are  encouraged 
to  Include  within  the  management  program 
a  listing  of  specific  types  of  Federal  assist¬ 
ance  iMOgrams  subject  to  consistency  review. 
Such  a  listing,  and  any  refinements,  wUl  re¬ 
quire  prior  306(c)  (6)  State  agency  consmta- 
tlon  with  affected  federal  agencies  and  ap¬ 
proval  by  the  Associate  Administrator.) 

(b)  The  state  agency  Bhall  provide 
copies  of  the  Federal  assistance  pro¬ 


vision,  and  any  refinements,  to  Federal 
agencies,  units  of  State  or  local  govem- 
ment  empowered  to  undotake  Federally 
assisted  projects  within  the  described 
geographic  area,  and  to  the  A-95  State 
and  areawide  clearinghouses. 

§  930.96  OMB  A-93  project  notification 
and  review. 

fa)  Pursuant  to  the  OMB  A-95  process, 
an  applicant  agency  shall  notify  the 
appropriate  State  and  areawide  clearing¬ 
houses  of  its  Intent  to  apply  for  Federal 
assistance  for  a  project  located  in  the  de¬ 
scribed  geographic  area. 

(b)  Hie  applicant  agency  shall  utilize 
the  OMB  A-95  process  for  every  major 
funding  irfiase  of  the  Federal  assistance 
project  entailing  substantial  modifi¬ 
cations  to  previously  reviewed  leases 
(e  g.,  planning  and  design) . 

(c)  The  clearinghouses  shall  ensure 
that  the  State  agency  is  afforded  an  op¬ 
portunity  to  review  a  notification  for  a 
project  located  In  the  described  geo¬ 
graphic  area  to  determine  whether  the 
project  Is  consistent  with  the  manage¬ 
ment  program. 

§  930.97  Consistency  review. 

(a)  If  pursuant  to  the  OMB  A-95  proc¬ 
ess,  the  State  agency  does  not  object  to 
the  proposed  project,  the  Federal  agency 
may  grant  the  Federal  assistance  to  the 
applicant  agency.  Notwithstanding  State 
agency  consistency  approval  for  the  pro¬ 
posed  project,  the  Federal  agency  may 
deny  assistance  to  the  applicant  agency. 

(b)  If  pursuant  to  the  OMB  A-95  proc¬ 
ess,  the  State  agency  objects  to  the  pro¬ 
posed  project,  the  clearinghouse  shall  no¬ 
tify  the  applicant  agency  and  the  Fed¬ 
eral  agency  of  the  objection. 

(c)  State  agency  objections  must  de¬ 
scribe  (1)  how  the  proposed  project  is  in¬ 
consistent  with  specific  elements  of  the 
management  program,  and  (11)  alterna¬ 
tive  measures  (if  they  exist)  which,  if 
adopted  by  the  applicant  agency,  would 
permit  the  proposed  project  to  be  con¬ 
ducted  in  a  manner  consistent  with  the 
management  program. 

(d)  State  agency  objections  shall  in¬ 
clude  a  statement  informing  the  appli¬ 
cant  agency  of  a  right  of  appeal  to  the 
Secretary  on  the  groimds  described  in 
Subpart  H.  and  a  copy  of  the  objection 
shall  be  sent  to  the  Associate  Adminis¬ 
trator. 

§  930.98  Federal  a«»lstmg  agency  re¬ 
sponsibility. 

Following  receipt  of  a  State  agency  ob¬ 
jection.  the  Federal  agency  shall  not  ap¬ 
prove  assistance  for  the  project  except  as 
provided  in  Subpart  H. 

§  930.99  Federally  assisted  projects  out¬ 
side  of  die  described  geographic  area. 

(a)  State  agencies  should  monitor  pro¬ 
posed  Federal  assistance  projects  outside 
of  the  described  geographic  area  (e.g.,  by 
use  of  the  OMB  A-95  process,  review  of 
NEPA  envlrcmmental  Impact  statements, 
etc.)  and  shall  immediately  notify  appli¬ 
cant  agencies.  Federal  agencies,  and  the 
appropriate  clearinghouse  of  proposed 
projects  significantly  affecting  the  coas¬ 
tal  zone  which  the  State  agency  is  re¬ 


viewing  for  ctxiBistency  with  the  man¬ 
agement  program.  No^catkm  shall  also 
be  sent  by  the  State  agency  to  the  Asso¬ 
ciate  Administrator.  State  agencies  must 
Inform  the  clearinghouse  and  other  par¬ 
ties  of  objections  within  the  time  period 
permitted  under  the  OMB  A-95  process, 
otherwise  the  State  agency  waives  its 
right  to  object  to  the  pn^xised  project. 

(b)  If  within  the  permitted  time  peri¬ 
od  the  State  agency  notifies  the  Federal 
agency  of  its  objection  to  a  proposed  Fed¬ 
erally  assisted  project,  the  Federal 
agency  shall  not  provide  assistance  to  the 
applicant  agency  except  as  provided  in 
Subpcti’t  H,  unless  the  Associate  Adminis¬ 
trator  disapproves  the  State  agency’s  de¬ 
cision  to  review  the  project.  TTie  Associ¬ 
ate  Adminstrator’s  s^proval  shall  be 
presumed  If  no  objection  Is  issued  to  the 
State  agency  by  the  Associate  Adminis¬ 
trator  within  15  days  from  receipt  of 
notice.  In  the  event  of  an  objection,  the 
Associated  Administrator  shall  send 
copies  to  the  applicant  agency  and  Fed¬ 
eral  agency. 

§  930.100  Pending  applications. 

(a)  State  agencies  must  notify  Federal 
agencies,  amilicant  agencies,  State  and 
areawide  clearinghouses  and  the  Asso¬ 
ciate  Administrator  within  45  days  of 
management  program  approval  of  objec¬ 
tions  to  pending  applications  for  pro¬ 
posed  Federal  assistance  projects  affect¬ 
ing  the  coastal  zone,  otherwise  the  State 
agency  waives  its  right  to  object  to  such 
projects, 

(b)  If  within  the  permitted  time  pe¬ 
riod  the  State  agency  notifies  a  Federal 
agency  of  its  objection  to  a  proposed 
Federally  assisted  project,  the  F^eral 
agency  shall  not  provide  assistai^ce  to  the 
applicant  agency  except,  as  provided  in 
Subpart  H.  imless  the  Associate  Admin¬ 
istrator  disapproves  the  State  agency’s 
decision  to  review  the  project.  The  As¬ 
sociate  Administrator’s  approval  or  ob¬ 
jection  shall  be  Indicated  in  accordance 
with  the  procedures  described  in  §  930.99 
(b). 

(c)  In  instances  where  State  agencies 
choose  to  review  pending  applications, 
they  shall  consider  carefully  the  time 
and  resources  invested  by  the  applicant 
agency  prior  to  management  program 
approval. 

§  930.101  Availability  of  mediation  for 
Federal  assistance  disputes. 

In  the  event  of  a  serious  disagreement 
between  a  Federal  and  State  agency  re¬ 
garding  whether  a  Federal  assistance 
project  is  subject  to  consistency  review, 
either  party  may  request  the  voluntary 
Secretarial  mediation  services  provided 
for  in  Subpart  Q.  The  existence  of  a  seri¬ 
ous  disagreement  will  not  relieve  the  Fed¬ 
eral  agency  from  the  responsibility  for 
withholding  Federal  assistance  for  the 
project  pending  satisfaction  of  the  re¬ 
quirements  of  this  Subpart. 

§  930.102  Availability  of  mediation  for 
proiottsly^review^  projects. 

(a)  The  State  agency  shall  request 
that  the  Federal  agency  take  appropriate 
remedial  action  following  a  serious  dis- 
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aere^ent  resulting  from  a  State  agoicy 
objection  to  a  Federally  assisted  project 
which  was:  (1)  Previously  determined  to 
be  consistent  with  the  State’s  manage¬ 
ment  program,  but  which  the  State 
agency  later  maintains  Is  being  con¬ 
ducted  or  Is  having  a  coastal  zone  effect 
substantially  different  than  originally 
proposed  and,  as  a  result,  is  no  Icmger 
consistent  with  the  State  management 
program,  or  (11)  previously  determined 
not  to  be  a  project  affecting  the  coastal 
zone,  but  which  the  State  agency  later 
maintains  is  being  conducted  or  is  having 
a  coastal  zone  effect  substantially  differ¬ 
ent  that  originally  pnniosed  and,  as  a 
result  the  project  affects  the  coastal  zcHie 
In  a  manner  Inconsisten  with  the  State’s 
management  program, 

(b)  If,  after  a  reasonable  time  follow¬ 
ing  a  request  for  remedial  action,  the 
State  agency  still  maintains  that  a  seri¬ 
ous  disagreement  exists  with  the  Federal 
agency,  either  party  may  seek  the  volun¬ 
tary  S^retarlal  medlaticm  services  pro¬ 
vided  for  in  Subpart  G. 

Subpart  G — Secretarial  Mediation 
§  930.110  Objectives. 

The  purpose  of  this  Subpart  is  to  de¬ 
scribe  mediation  procedures  which  Fed¬ 
eral  and  State  agencies  may  use  to  at¬ 
tempt  to  resolve  serious  dl^greements 
which  arise  during  the  administration  of 
approved  management  programs. 

{Comment:  Statutory  citation:  Section 
307(h) : 

“In  case  of  serious  disagreement  between 
any  Federal  agency  and  coastal  state  •  *  • 

(2)  In  the  administration  of  management 
program  approved  under  Section  306;  the 
Secretary,  with  the  cooperation  of  the  Exec¬ 
utive  Office  of  the  President,  shall  seek  to 
mediate  the  differences  Involved  In  such  dis¬ 
agreement.  The  process  of  such  mediation 
shall,  with  respect  to  any  disagreement  de¬ 
scribed  in  paragraph  (2),  Include  public 
hearings  which  shall  be  conducted  in  the 
local  area  concerned.*’) 

§930.111  Informal  negotiations. 

’The  availability  of  mediation  does  not 
preclude  use  by  the  parties  of  alternative 
means  for  resolving  their  disagreement. 
In  the  event  a  serious  disagreement 
arises,  the  parties  are  strongly  encour¬ 
aged  to  make  every  effort  to  resolve  the 
disagreement  informally.  OCZM  shall  be 
available  to  assist  the  parties  in  these 
efforts. 

§930.112  Request  for  mediation. 

(a)  The  Secretary  or  other  head  of  a 
Federal  agency,  or  the  Governor  or  the 
Section  306(c)  (5)  State  agency  (see 
§  930.18) ,  may  notify  the  Secretary  in 
writing  of  the  existence  of  a  serious  dis¬ 
agreement,  and  may  request  that  the 
Secretary  seek  to  mediate  the  serious  dis¬ 
agreement.  A  copy  of  the  written  request 
must  be  sent  to  the  agency  with  which 
the  requesting  agency  disagrees,  and  to 
the  Associate  Administrator. 

(b)  Within  15  days  following  receipt 
of  a  request  for  mediation  the  disagree¬ 
ing  agency  shall  transmit  a  written  re¬ 
sponse  to  the  Secretary,  and  to  the 
agency  requesting  mediation.  Indicating 


whether  it  wislies  to  participate  in  the 
mediation  process.  The  Secretary  will  not 
provide  medlatkm  assistance  unless  tdl 
parties  to  the  serious  disagreement  agree 
to  participate. 

§  930.113  Public  hearings. 

(a)  If  the  parties  agree  to  the  media¬ 
tion  process,  the  Secretary  shall  appoint 
a  hearing  officer  who  shall  schedule  a 
hearing  in  the  local  area  concerned.  The 
hearing  officer  shall  give  the  parties  at 
least  30  days  notice  of  the  time  and  i^ace 
set  for  the  hearing  and  shall  provide 
timely  public  notice  of  the  hearing. 

(b)  At  the  time  public  notice  is  pro¬ 
vided,  the  Federal  and  State  agencies 
shall  provide  the  public  with  convenient 
access  to  public  data  and  information 
related  to  the  serious  disagreement. 

(c)  Hearings  shall  be  informal  and 
shall  be  ccmducted  by  the  hearing  officer 
with  the  objective  of  securing  in  a  timely 
fashion  information  r^ated  to  the  dis¬ 
agreement.  The  Federal  and  State  agen¬ 
cies,  as  well  as  other  interested  parties, 
may  offer  information  at  the  hearing 
subject  to  the  hearing  office’s  supervi¬ 
sion  as  to  the  extent  and  manner  of  pre¬ 
sentation.  Unduly  repetitious  or  irrele¬ 
vant  information  may  be  excluded  at  the 
discretion  of  the  hearing  officer.  Hear¬ 
ings  will  be  recOTded  and  the  hearing 
officer  shall  provide  transcripts  to  the 
Federal  and  State  agency  parties.  The 
public  may  Inspect  and  copy  the  tran¬ 
scripts  provided  to  these  agencies. 

§  930.114  Secretarial  mediation  efforts. 

(a)  Following  the  close  of  the  hearing, 
the  hearing  officer  shall  transmit  the 
hearing  record  to  the  Secretary.  Upon 
receipt  of  the  hearing  record,  the  Secre¬ 
tary  shall  schedule  a  mediation  confer¬ 
ence  to  be  attended  by  representatives 
from  the  Office  of  the  Secretary,  and  the 
disagreeing  Federal  and  State  agencies. 
The  Secretary  shall  provide  the  parties 
at  least  10  days  notice  of  the  time  and 
place  set  for  the  mediation  conference. 

(b)  Secretarial  mediation  efforts  shall 
last  only  so  long  as  the  parties  agree  to 
participate.  The  Secretary  shall  confer 
with  the  Executive  Office  of  the  Presi¬ 
dent,  as  necessary,  during  the  mediation 
process. 

§  930.115  Termination  of  mediation. 

Mediation  shall  terminate  (i)  at  any 
time  the  parties  agree  to  a  resolution  of 
the  serious  disagreement,  (ii)  if  one  of 
the  parties  withdraws  from  mediation, 
(lii)  In  the  event  the  parties  fail  to  reach 
a  resolution  of  the  serious  disagreement 
within  15  days  following  Secretarial  con¬ 
ference  efforts,  and  the  parties  do  not 
agree  to  extend  mediation  beyond  that 
period,  or  (vl)  for  other  good  cause. 

§930.116  Judicial  review. 

The  availability  of  the  voluntary  me¬ 
diation  services  provided  in  this  Subpart 
is  not  intended  expressly  or  implicitly  to 
limit  the  parties’  use  of  alternate  forums 
to  resolve  disputes.  Specifically,  judicial 
review  where  otherwise  available  by  law 
may  be  sought  by  any  party  to  a  serious 


disagreement  without  first  having  ex¬ 
hausted  the  mediation  process  provided 
for  In  this  Subpart. 

Subpart  H — Secretarial  Review  Related  to 

the  Objectives  or  Purposes  of  the  Act 

and  National  Security  Interests 

§  930.120  Objectives. 

The  provisions  of  this  Subpart  provide 
procedures  by  which  the  Secretary  may 
find  that  a  Federal  licmse  or  permit  ac¬ 
tivity,  or  a  Federal  assistance  project, 
which  is  inconsistent  with  a  managemoit 
program,  may  be  Federally  approved  be¬ 
cause  the  activity  is  consistent  with  the 
objectives  or  piuposes  of  the  Act,  or  is 
necessary  in  the  interest  of  naticmal  se¬ 
curity. 

{Comment:  Statutory  citations:  Subsec¬ 
tion  307(c) (3) (A) : 

“No  license  cm*  permit  shaU  be  granted  by 
the  Federal  agency  imtU  the  state  or  its  des¬ 
ignated  agency  has  conctirred  with  the  appli¬ 
cant’s  certification  or  until,  by  the  state's 
faUure  to  act,  the  concurrence  is  conclusively 
presumed,  unless  the  Secretary,  on  his  own 
initiative  or  upon  appeal  by  the  applicant, 
finds,  after  providing  a  reasonable  opportu¬ 
nity  for  detailed  comments  from  the  Federal 
agency  involved  and  from  the  state,  that  the 
activity  is  consistent  with  objectives  of  this 
title  or  is  otherwise  necessary  in  the  interest 
of  national  seciarlty.” 

Subsection  307(c)  (3)  (B) : 

“No  Federal  official  or  agency  shall  grant 
such  person  any  license  or  permit  for  any 
activity  described  in  detail  in  such  [OCS] 
plan  until  such  state  cm*  its  designated  agency 
receives  a  copy  of  such  certification  and  plan, 
together  with  any  other  necessary  data  and 
information,  and  until — 

(I)  the  State  agency  concurs; 

(II)  the  State  agency  is  conclusively  pre¬ 
sumed  to  concur;  or 

(ill)  the  Secretary  finds,  pursuant  to  sub- 
paragraph  (A),  that  each  activity  which 
is  described  in  detaU  in  such  plan  is  con¬ 
sistent  with  the  objectives  of  this  title  or  is 
otherwise  necessary  in  the  interest  of  na¬ 
tional  security.’’ 

Section  307(d) : 

“Federal  agencies  shall  not  approve  pro¬ 
posed  projects  that  are  inconsistent  with  a 
coastal  state's  managraient  program,  except 
upon  a  finding  by  the  Secretary  that  such 
project  is  consistent  with  the  purposes  of 
this  title  or  necessary  in  the  interest  of  na¬ 
tional  security.” 

§  930.121  Consistent  with  the  objectives 
or  purposes  of  the  Act. 

The  term  “consistent  with  the  objec¬ 
tives  or  purposes  of  the  Act’’  describes 
a  Federal  license  or  permit  activity,  or 
a  Federal  assistance  project  which,  al¬ 
though  inconsistent  with  a  State’s  man¬ 
agement  prx^n’am,  is  found  by  the  Sec¬ 
retary  to  be  E>ermissible  because: 

(a)  The  activity  furthers  one  or  more 
of  the  competing  national  objectives  or 
purposes  contained  in  Sections  302  or 
303  of  the  Act, 

(b)  When  performed  separately  or 
when  its  cumulative  effect  is  considered, 
it  will  not  cause  an  adverse  impact  on 
the  coastal  zone  substantial  enough  to 
outweight  its  contribution  to  the  national 
interest, 

(c)  The  activity  will  not  violate  any 
requirements  of  the  Clean  Air  Act  or  the 
Federal  Water  Pollution  Control  Act,  and 
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'  (d)  "niere  is  no  reasonable  alternative 

available  which  would  permit  the  activ¬ 
ity  to  be  conducted  in  a  manner  cwi- 
sistent  with  the  management  program. 

§  930.122  Necessary  in  the  interest  of 

national  security. 

The  term  “necessary  in  the  interest  of 
national  security”  describes  a  Federal 
license  or  permit  activity,  or  a  Federal 
assistance  project  which,  although  in¬ 
consistent  with  a  State’s  management 
program,  is  found  by  the  Secretary  to  be 
permissible  because  a  national  defense 
or  other  national  security  interest  would 
be  seriously  threatened  if  the  activity 
were  not  permitted  to  go  forward  as  pro¬ 
posed.  Secretarial  review  of  national  se¬ 
curity  Issues  shall  be  aided  by  informa¬ 
tion  submitted  by  the  Department  of 
Defense  or  other  interested  Federal 
agencies. '  The  views  of  such  agencies, 
while  not  binding,  shall  be  given  con¬ 
siderable  weight  by  the  Secretary.  The 
Secretary  will  seek  Information  to  de¬ 
termine  whether  the  objected  to  activity 
directly  supports  national  defense  or 
other  essential  national  security  objec¬ 
tives. 

§  930.123  Appellant. 

The  term  “appellant”  refers  to  an  ap¬ 
plicant,  person  or  applicant  agency  sub¬ 
mitting  an  appeal  to  the  Secretary  pur¬ 
suant  to  the  provisions  of  this  Subpart. 

§  930.124  Informal  di^ussions. 

In  the  e\'ent  the  State  agency  informs 
the  applicant,  person  or  applicant  agency 
that  it  Intends  to  object  to  the  proposed 
activity,  the  parties  should  consult  in¬ 
formally  to  determine  whether  the  pro¬ 
posed  activity  should  nevertheless  be  ap¬ 
proved  by  the  State  agency  because  it  is 
consistent  with  the  objectives  or  pur¬ 
poses  of  the  Act,  or  is  necessary  in  the 
interest  of  national  security.  The  parties 
are  encouraged  to  attempt  to  resolve  the 
matter  in  a  manner  which  avoids  the 
necessity  of  appealing  the  issue  to  the 
Secretary.  CXIZM  shall  be  available  to 
assist  the  parties  in  these  discussions. 

§  930.125  Appeals  to  the  Secretarr. 

(a)  An  appellant  may  file  a  notice  of 
appeal  with  toe  Secretary  within  30  days 
of  the  appellant’s  receip};  of  a  State 
agency  objection.  The  notice  of  aiHJeal 
shall  be  accompanied  by  a  statement  in 
support  of  toe  appellant’s  position,  along 
with  supporting  data  and  information. 
The  appeallant  shall  send  a  copy  of  toe 
notice  of  appeal  and  accompanying 
documents  to  toe  Federal  and  State 
agencies  involved. 

fb)  No  extension  of  time  will  be  per¬ 
mitted  for  toe  filing  of  a  notice  of  appeal. 

(c)  The  Secretary  may  approve  a  rea¬ 
sonable  request  for  an  extension  of  time 
to  submit  supporting  information  so  long 
as  toe  request  is  filed  with  toe  Secretary 
within  toe  30-day  period.  Normally,  toe 
Secretary  shall  limit  an  extension  period 
to  15  days. 

§  930.126  Federal  and  State  agency  re¬ 
sponse*  to  appeals. 

(a)  Upon  receipt  of  toe  notice  of  sp- 
peal  and  supporting  information,  toe 


Federal  and  State  agencies  shall  have 
30  days  to  submit  detailed  comments  to 
toe  Secretary.  CoiAes  of  such  comments 
shall  be  sent  to  the  s^ppellant  and  other 
agency  within  the  same  time  period. 

(b)  Requests  for  extensions  may  be 
made  pursuant  to  §  930.125(c). 

§  930.127  Public  notice;  receipt  of  com¬ 
ments. 

(a)  Upon  receipt  of  the  notice  of  ap¬ 
peal,  the  Secretaiy  shall  provide  timely 
pubUc  notice  of  toe  appeal.  At  a  mini¬ 
mum,  public  notice  shall  be  provided  in 
toe  inimediate  area  of  toe  coastal  none 
which  is  likely  to  be  significantly  affected 
by  toe  prcHPOsed  activity.  At  the  time 
public  notice  is  provided,  toe  Federal  and 
State  agencies  shall  provide  toe  public 
with  convenient  access  to  copies  of  toe 
appellant’s  notice  of  appeal  and  accom¬ 
panying  public  information,  and  to  toe 
public  informaticm  in  toe  agencies’  de¬ 
tailed  comments. 

(b)  Interested  persons  may  submit 
comments  to  toe  Secretary  within  30 
days  from  toe  date  of  public  notice,  with 
copies  provided  to  toe  app>ellant  and  to 
toe  Federal  and  State  agencies  within 
toe  same  time  period. 

<c)  Requests  lor  extensions  may  be 
made  pursuant  to  $  930.125(c) . 

§  930. 1 28  Dismissal  of  appeals. 

The  Secretary  may  dismiss  an  appeal 
for  good  cause.  Crood  cause  shall  include, 
but  is  not  limited  to: 

(a)  Failure  of  toe  appellant  to  submit 
a  notice  of  appeal  within  toe  required 
30-day  period; 

(b)  F^ure  of  toe  appellant  to  submit 
the  supporting  information  wdthln  toe 
requir^  period  or  approved  extension 
period; 

(c)  Secretarial  receipt  of  a  detailed 
comment  frmn  toe  Federal  agency  stat¬ 
ing  that  toe  agency  will  not  ai^rove  toe 
Federal  license,  permit  or  assistance  even 
if  the  Secretary  determines  that  toe  ac¬ 
tivity  is  permissible;  and 

(d)  Failure  oi  toe  appellant  to  base  the 
appeal  on  grounds  that  the  proposed  ac¬ 
tivity  either  (1)  is  consistent  with  the  ob¬ 
jectives  or  purposes  of  the  Act  or  (ii)  is 
necessary  in  toe  interest  of  national 
security. 

§  930.129  Public  hearing8. 

The  Secretary  may  order  a  hearing  in¬ 
dependently  or  in  response  to  a  request. 
If  a  hearing  is  ordered  by  the  Secretary 
it  shall  be  guided  by  the  procedures  de¬ 
scribed  within  §  930.113. 

§  930.130  Secretarial  review. 

(a)  In  reviewing  an  appeal,  the  Secre¬ 
tary  shall  find  that  a  proposed  Federal 
license  or  permit  activity,  or  a  Federal 
assistance  project,  is  consistent  with  the 
objectives  or  purposes  of  the  Act,  or  is 
necessary  in  toe  Interest  of  national 
security,  when  a  preponderance  of  the 
Infonnation  submitted  supports  this  con¬ 
clusion. 

(b)  The  Secretary  shall  make  all  rea¬ 
sonable  efforts  to  coBUilete  c<mslderation 
of  an  iq;>peal  wtthin  90  days  from  the 
date  of  public  notice. 


(c)  Following  consideration  of  toe  ap¬ 
peal,  the  Secretary  shall  issue  a  decision 
in  writing  to  the  ai^Ilant  and  to  the 
Federal  and  State  agencies  indicating 
whether  the  proposed  activity  is  consist¬ 
ent  writh  the  objectives  or  purposes  of 
the  Act,  or  is  necessary  in  the  Interest  of 
national  security;  the  decision  shall  in¬ 
clude  the  basis  fmr  such  finding.  The  Sec¬ 
retary  shall  pH*ovide  public  notice  of  toe 
decision. 

(d)  The  decision  of  toe  Secretary  shall 
constitute  final  agency  action  for  toe 
purpHjses  of  the  Administrative  Proce¬ 
dure  Act. 

§  930.131  Federal  agency  responsibility. 

(a)  If  toe  Secretary  finds  that  toe 
proposed  activity  Is  consistent  with  the 
objectives  or  ptuposes  of  the  Act,  or  is 
necessary  in  the  Interest  of  national  se¬ 
curity,  the  Federal  agency  may  approve 
toe  activity. 

(b)  If  toe  Secretary  does  not  make 
either  of  these  findings,  the  Federal 
agency  shall  not  approve  the  activity. 

§  930.132  Secretarial  review  in  the  ab¬ 
sence  of  an  appeal. 

(a)  In  toe  absence  of  an  app)eal  toe 
Secretary  may  choose  to  consider 
whether  a  Federal  license  or  permit  ac¬ 
tivity,  or  a  Federal  assistance  project,  is 
consistent  with  the  objectives  or  pur- 
PK)ses  of  toe  Act,  or  is  necessary  in  the 
interest  of  national  security.  If  the  Sec¬ 
retary  decides  to  initiate  lndep>endent 
review,  notification  shall  be  sent  to  the 
applicant,  pierson  or  applicant  agency, 
and  to  the  Federal  and  State  agencies, 
with  a  request  for  submission  of  detailed 
comments  within  30  days  from  receipt  of 
the  notification.  Copies  of  comments 
shall  be  exchanged  among  the  parties. 

(b)  Requests  for  extensions  may  be 
made  pursuant  to  S  930.125(c). 

§  930.133  Public  notice;  receipt  of  com¬ 
ments  ;  public  hearings. 

(a)  Upon  receipt  of  detailed  comments 
from  toe  peu-ties,  the  Secretary  shall 
pro\ide  public  notice  and  request  com¬ 
ments  in  accordance  with  toe  provisions 
in  §  930.127. 

(b)  The  Secretary  may  order  a  hear¬ 
ing  in  accordance  with  toe  provisions  in 
§  930.129. 

§  930.134  Secretarial  review;  Federal 
agency  responsibility. 

( a)  Secretarial  review  shall  be  under¬ 
taken  in  accordance  with  toe  provisions 
in  5  930.130. 

(b)  Federal  agencies  are  responsible 
for  adhering  to  the  provisions  in  S  930.- 
131  when  deciding  to  approve  or  deny  an 
application  for  an  activity  objected  to  by 
a  State  agency  and  Independently  re¬ 
viewed  by  the  Secretary. 

Subpart  I — Associate.  Administrator  Re¬ 
porting  of  Fadsral  Actions  Which  Are  Not 
Consistent  With  Approved  Management 
Programs 

§  930.140  Objective*. 

The  provisions  of  this  Subpart  provide 
procedures  (1)  to  permit  Interested  par¬ 
ties  to  noti^  the  Associate  Administra¬ 
tor  of  any  Federal  activities  including 
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development  projects.  Federal  license  or 
permit  activities,  or  Federal  asslstcuice 
projects  which  are  believed  to  be  lnc(Hi> 
sistent  with  an  approved  management 
program,  and  (il)  for  the  reporting  of 
any  such  actions  found  by  the  Associate 
Administrator  to  be  inconsistent  with 
such  programs. 

(Comment:  Statutory  citation;  Subsection 
316(a)(6): 

“Hie  Secretary  shall  prepare  and  submit 
to  the  President  for  transmittal  to  the  Con¬ 
gress  •  •  *  a  listing  of  all  activities  and 
projects  which,  pursuant  to  the  provisions  of 
subsection  (c)  or  subsection  (d)  of  section 
307,  are  not  consistent  with  an  applicable 
approved  state  management  program  •  • 

The  reporting  responsibUlty  under  Section 
316  of  the  Act  has  been  delegated  by  the  Sec¬ 
retary  to  the  Associate  Administrator  for 
Coastal  Zone  Management.) 

§  930.141  Notification  to  the  Associate 
L  Administrator. 

f  (a)  Interested  parties  are  invited  to 
submit  to  the  Associate  Administrator 
detailed  comments  related  to  the  alleged 
Inconsistency  of  Federal  activities  in¬ 
cluding  development  projects.  Federal 
license  or  permit  activities,  and  Federal 
assistance  projects  which  are  subject  to 
the  requirements  of  this  Part.  Copies  of 
such  comments  should  be  sent  to  relevant 
Federal  and  State  agencies,  and  to  the 
applicant,  person  or  applicant  agency  as 
appropriate. 

t  (b)  Comments  need  not  conform  to 
any  particular  form,  but  should  be 
specific,  substantive  and  factual,  and 
should  describe  how  the  Federal  action  is 
or  would  be  inconsistent  with  an  ap¬ 
proved  management  program. 

(c)  Commentators  are  encouraged  to 
recommend  modifications  or  alternatives 
to  the  existing  or  proposed  action  which 
would  enable  it  to  be  consistent  with  the 
management  program. 

(d)  The  Associate  Administrator  shall 
assure  that  public  information  within 
such  comments  is  made  available  for 
public  inspection. 

§  930.142  Associate  Adniinlstratur  re¬ 
porting. 

After  considering  the  views  of  In¬ 
terested  parties,  the  relevant  Federal 
agency;  State  agency,  and  the  applicant, 
person  or  applicant  agency,  as  ap¬ 
propriate,  the  Associate  Administrator 
shall  determine  whether  the  Federal 
action  will  be  included  In  the  annual 
report  listing  of  inconsistent  Federal 
actions. 

§  930.143  Associate  Administrator  ad¬ 
visory  statements. 

Upon  request,  the  Associate  Admin¬ 
istrator  may  issue  an  advisory  statement 
prior  to  the  issuance  of  the  annual  repwrt 
Indicating  whether  a  Federal  action  will 
be  listed  within  the  annual  report  as 
being  inconsistent  with  an  approved 
management  program. 

Appendix  A — ^Intormation  To  Be  Submitted 
With  An  OCS  Exploration  Plan 

At  the  time  of  submlaslon  to  the  Secretary 
of  the  Interior  ot  an  CX7S  exploratlcm  plan 
which  describee  In  detail  Federal  Uoense  or 
permit  actlvltlee  affecting  the  coastal  zone 


of  a  State  with  an  approved  management 
progtam,  the  person  miast  submit  to  the 
State  agency  a  consistency  certiflcatl<m  ac¬ 
companied  by  the  nonpropiietary  Informa¬ 
tion  set  forth  below.  This  Information,  as 
weU  as  the  Information  described  In  Appen¬ 
dix  B,  Is  required  In  order  to  permit  the 
State  agency  to  (1)  assess  the  consistency  of 
the  proposed  acUvlUes  and  (U)  plan  for  and 
manage  coastal  zone  effects  caused  by  OCS 
activities. 

It  is  recognized  that  the  person  may  not 
be  in  possession  of  a  significant  amoimt  of 
Information  relative  to  the  proposed  actlvl¬ 
tlee  at  the  pre-exploration  stage.  Subject  to 
this  limitation,  the  person  shall  submit  to 
the  State  agency  all  current  and  available 
Information  respecting  the  Items  decribed 
below  unless  the  State  agency  Informs  the 
person  that  any  part  cw  all  of  such  informa¬ 
tion  wUl  not  be  required.  In  addition,  the 
person  shall  provide  the  State  agency  with 
updated  nonproprietary  information  when¬ 
ever  in  the  course  of  exploration  operations 
on  the  OCS  leased  area,  or  in  conducting  sup¬ 
porting  (derations  nearshore  or  onshore,  the 
person  discovers  new  Information  or  pro¬ 
poses  major  modifications  significantly  dif¬ 
ferent  than  described  in  Information  earlier 
submitted  to  the  State  agency.  At  a  mini¬ 
mum,  the  person  shall  consult  with  the  State 
agency  on  a  semiannual  basis  to  InfOTm  the 
State  agency  of  issued  OCS  Federal  permits 
and  licenses  and  to  discuss  new  information 
and  modifications  to  determine  their  sig¬ 
nificance  In  terms  of  likely  effects  upon 
coastal  zone  resources. 

When  satisfied  that  adequate  protection 
against  public  disclosure  exists,  the  person 
is  encouraged,  but  not  required,  to  provide 
the  State  agency  with  Information  which, 
pursuant  to  regulations  promulgated  by  the 
Secretary  of  the  Interior,  Is  considered  to  be 
confidential  or  privileged.  State  agency  re¬ 
quests  for  such  Information  should  be  re¬ 
lated  to  the  necessity  of  having  such  infor¬ 
mation  to  assess  adequately  the  coastal  zone 
effects  of  the  proposed  activities.  In  making 
such  requests,  the  State  agency  should  con¬ 
sult  with  the  appropriate  field  office  of  the 
U.S.  Geological  Survey. 

The  person  shall  provide  the  State  agency 
with  the  following  Information  to  the  extent 
that  It  was  not  previously  supplied  to  the 
State  agency: 

(1)  A  description  of  the  affected  ocean 
area.  Including  a  general  description  of  water 
depth,  currents,  water  quality,  submarine 
geology,  weatber  patterns,  and  ambient  air 
quality: 

(2)  With  tbe  greatest  possible  accuracy, 
the  approximate  number  and  locations  of 
wells  to  be  drilled; 

(3)  The  estimated  start-up  date  for  the 
first  well  and  the  approximate  completion 
date  for  the  last  well; 

(4)  A  description  of  exploratory  rigs, 
structures  and  associated  equipment  used 
offshore,  describing  their  location  and  major 
features  Including  those  features  pertaining 
to  safety  and  to  pollution  prevention  and 
control: 

(5)  A  description  of  drilling  procedures  in¬ 
cluding  the  anticipated  mud  programs, 
blowout  prevention  and  related  well  control 
equipment,  and  types  of  drilling  fluids; 

(6)  A  description  of  environmentally  sen¬ 
sitive  or  hazardous  areas  discovered  and  a 
description  of  the  alternatives  considered  and 
the  actions  to  be  taken  to  preserve  or  assure 
safety  for  such  areas.  Areas  shall  Include, 
but  are  not  limited  to,  those  of  cultural, 
biological  (e.g.,  fisheries),  archeological,  or 
geological  (e.g.,  seismic)  significance; 

(7)  A  desca’iptlon  of  procedures,  person¬ 
nel,  and  equipment  for  preventing,  report¬ 
ing.  and  cleaning  up  spills  of  oil  isr  waste 
materials.  Including  Information  on  response 


time,  capacity  and  location  for  equipment; 

(8)  A  description  of  the  affected  onshore 
area  Including  a  description  of  the  location, 
size  and  number  of  onshore  support  and 
storage  facilities  and  their  land  require¬ 
ments,  Including  related  rlghts-of-way  and 
easements;  a  timetaMe  describing  when  land 
arefis  are  to  be  acquired  and  when  facilities 
are  to  be  acquired,  constructed  or  expanded; 

(9)  The  number  of  persons  expected  to  be 
employed  in  support  of  offshore,  onshore  and 
transportation  activities,  the  approximate 
number  of  local  personnel  who  will  be  em¬ 
ployed  in  such  capacity  Indicating  the  major 
skills,  services  and  crafts  required,  and  the 
approximate  number  new  employees  likely 
to  move  into  the  affected  coastal  area  Indi¬ 
cating  an  estimate  of  the  resulting  demand 
for  housing,  public  services  and  public  fa¬ 
cilities;  this  Information  shall  he  broken 
down  on  a  year-by-year  basis  and  shall  be 
described  with  regard  to  likely  geographic 
Impact; 

( 10)  A  description  of  the  most  likely  travel 
routes  fcMT  boat  and  aircraft  traffic  between 
offshore  and  onshore  facilities,  the  frequency 
such  routes  will  be  traversed,  on  a  monthly 
basis,  and  the  probable  onshore  location  of 
terminals; 

(11)  A  description  of  the  quantity  and 
composition  of  air,  liquid  and  solid  waste 
pollutants  likely  to  be  generated  by  offshore, 
onshore  and  transport  operations,  and  a  de¬ 
scription  of  treatment  and  disposal  alterna¬ 
tives  considered  and  actions  to  be  taken  to 
limit  pollution  effects; 

(12)  An  estimate  of  any  significant  de¬ 
mand  for  major  supplies,  equipment,  goods, 
services,  water,  aggregate,  energy  or  other 
resources  within  coastal  areas  of  the  State, 
and  a  description  of  the  types  of  major  sup¬ 
pliers  and^oontractors  required  to  satisfy  this 
demand;  wd 

(IS)  The  name,  address  and  telephone 
number  of  an  Individual  employee  of  the 
person  to  whom  Inquiries  by  the  State  agen¬ 
cy  may  be  made. 

Appendix  B — Information  to  Be  Submitted 
WITH  AN  OCS  Development  Plan 

At  the  time  of  submission  to  the  Secretary 
of  the  Interior  of  an  CXIS  development  plan 
which  describes  In  detail  Federal  license  or 
permit  activities  affecting  the  coastal  zone  of 
a  State  with  an  approved  management  pro¬ 
gram,  the  person  must  submit  to  the  State 
agency  a  consistency  certification  accompa¬ 
nied  by  the  nonproprietary  Information  and 
data  set  forth  below  unless  the  State  agency 
Informs  the  person  that  any  part  or  all  of 
such  Information  will  not  be  required.  Sub¬ 
mission  of  updated  nonproprietary  Informa¬ 
tion  and  State  agency  consultatlcm  are  re¬ 
quired  in  accordance  with  the  directives  In 
Appendix  A.  In  addition,  the  person  Is  en¬ 
couraged.  but  not  required,  to  submit  to  the 
State  agency  the  confidential  and  privileged 
Information  referenced  In  Appendix  A. 

The  person  shall  provide  the  State  agency 
with  the  following  Information  to  the  extent 
that  it  was  not  previously  supplied  to  the 
State  agency:  , 

(1)  All  nonproprietary  information  re¬ 
quired  by  sections  1,  2,  3,  6,  6,  7,  10,  11,  12 
and  13  in  Appendix  A  as  It  relates  to  devel¬ 
opment/production  operations,  refined  In 
more  detail  by  new  Information  developed 
during  the  exploration/discovery  phase  and 
by  up-dated  Information  developed  during 
the  development/production  phase; 

(2)  A  description  of  offshore  development/ 
production  platforms,  structures  and  associ¬ 
ated  equipment  to  be  placed,  constructed, 
expanded  or  more  fully  utilized,  describing 
their  location  and  major  features  including 
those  features  jiertalnlng  to  safety  and  to 
pollution  prevention  and  control;  a  descrip- 
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tlon  c€  offshore  operatione  Including  any 
measuree  tor  offshore  storage  ot  otl  and  gas 

resources; 

(8)  The  estimated  timing  and  sequence  of 
development/productlon  operations,  includ¬ 
ing:  (1)  the  projected  type  and  qufmtlty  of 
anticipated  production,  (11)  the  anticipated 
timing  and  sequence  for  offshore  and  cmshore 
deveKqunent  with  an  estimate  of  changing 
rates  In  production  levels,  and  (111)  the  likely 
timing  for  completion  of  production  and 
abandrament  activities; 

(4)  The  alternatives  considered  and  the 
means  chosen  to  traniqwrt  oil  and  gas  to 
sh<Mre,  the  reasons  for  choosing  the  transport 
method,  the  routes  such  transportation  will 
follow,  and  the  estimated  quantity  of  oil  and 
gas  moving  along  such  routes;  If  pipeline 
transport  is  to  be  used,  a  description  of  pipe¬ 
line  protection  and  safety  features,  and  miti¬ 


gation  measures  designed  to  reduce  Interfer¬ 
ence  with  competing  offshore  and  nearshwe 
operations; 

(5)  A  description  ot  the  location,  design, 
ntunber  and  size  of  onshore  facilities  to  be 
placed,  constructed,  expanded  or  more  fully 
utilized  as  a  result  of  development,  produc¬ 
tion,  processing  and  disposition  operatlcms. 
Including  a  description  ot  staging  areas,  crew 
and  supply  bases,  assembly  plants.  Initial  oil 
and  gas  processing  facilities,  storage  depots, 
tank  farms,  refinery  complexes,  pipelines, 
and  tanker  facilities;  the  description  shall 
Include  an  estimate  of  the  land  required 
within  coastal  areas  tor  sucdi  facilities.  In¬ 
cluding  acreage  requirements  for  rights-of- 
way  and  easements;  and 

(6)  The  labor  requirements  for  the  sup¬ 
port  of  offshore,  onshore  and  transportation 


activities  which  shall  Include  an  estimate  of 
(1)  the  Si^roxlmate  number  of  persons  who 
win  be  employed  In  Buiq)<»’t  of  such  activi¬ 
ties,  (11)  the  approximate  nrunber  of  local 
personnel  who  will  be  directly  m  Indirectly 
employed  In  support  of  such  activities,  dis¬ 
aggregated  with  an  estimate  of  direct  and  in¬ 
direct  Mnployment,  with  an  Indication  of 
major  skills,  services,  and  crafts  required. 
(Ill)  the  approximate  number  of  new  em¬ 
ployees  who  are  likely  to  lAove  to  the  affected 
coastal  area,  and  an  estimate  of  resulting  de¬ 
mand  for  housing,  public  services  and  public 
facilities.  This  Information  shall  be  brcAen 
down  on  a  year-by-year  basis  and  shall  be 
described  with  regard  to  likely  geographic 
impact. 
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